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EXECUTIVE SUMMARY

Ombudsman: DIA was not adequately regulating nursing homes

Based on an investigation detailed in this report, the State Ombudsman concludes the

Iowa Department of Inspections and Appeals (DIA) was not adequately enforcing state
and federal laws governing nursing homes from 1988 to 1996.

DIA Director Kim Schmett told the Ombudsman he generally agrees with the
Ombudsman’s findings concerning the two nursing homes studied in the investigation.
Mr. Schmett said DIA has been taking steps, since he was appointed agency director last
year, to ensure it proactively enforces nursing home laws. Mr. Schmett also said he

generally supports the Ombudsman’s recommendations for improving DIA’s enforcement
of nursing home laws.

The Ombudsman is encouraged by Mr. Schmett’s comments, particularly information

which appears to indicate DIA has been taking positive steps since last year. However,

without further study, the Ombudsman is unable to conclude that DIA is now adequately

ggulaﬁng nursing homes. The Ombudsman hopes to conduct a similar review in the
ture.

About this investigation

The Ombudsman’s review was in response to two complaints. Both alleged DIA was
failing to take appropriate enforcement actions when it found problems at nursing homes.

The first complaint, received in March 1993, involved DIA’s oversight of a nursing home
in western Towa — Elmwood Care Centre in Onawa. The second complaint, received in
February 1995, involved DIA’s oversight of a nursing home in southeastern Towa —
Mahaska Manor in Oskaloosa (which closed on September 26, 1995).

The Ombudsman’s office reviewed 45 DIA inspection reports detailing a total of 316
problems it found at these two facilities over eight years:

* Regarding Elmwood Care Centre, the Ombudsman’s office reviewed 23
surveys which found a total of 99 “deficiencies” from 1988 to 1996,

* Regarding Mahaska Manor, the Ombudsman’s office reviewed 22 surveys
which found a total of 217 “deficiencies” from 1991 to 1995.

Staff also reviewed extensive amounts of other information. Included were state and
federal nursing home statutes, which describe enforcement proactively, as a tool for
protecting and promoting residents’ health, safety and quality of life.

Relying on DIA’s own inspection findings, the investigation focused on whether there
were instances where DIA should have taken enforcement action but did not.



Basis for Ombudsman’s conclusions

The investigation found 41 specific instances where the Ombudsman concludes DIA
should have taken some kind of enforcement action but did not. Included were instances

where residents sustained physical injuries — and two who died — in connection with the
facility’s failure to meet federal and state standards.

Other instances included:

e “Significant” errors in administering medications as ordered by a
physician.

o Failing to prevent “avoidable and significant” weight losses in residents
who needed help eating. One was observed to receive “minimal
encouragement or assistance to eat,” the findings said. “This resident is

blind and was not always told the location of the food at the beginning
of the meal.”

o Thirteen instances where DIA was mandated or required to take action
under statute or regulation.

Rather than revealing a proactive approach to enforcement, this investigation portrayed
DIA as an agency often reluctant to use enforcement, even when mandated. Such a
reactive view of enforcement — by the agency assigned to oversee facilities receiving
millions of taxpayer dollars — has two troubling and significant implications:

e Residents may not have been getting the quality of care and quality of
life they deserve and required by law.

» Taxpayers may not have been getting their money’s worth for nursing
home Medicaid expenditures. :

At a minimum, the Ombudsman hopes this report reveals a compelling need for
further study of this important “watchdog” role state government plays in the lives
of Jowa’s nursing home residents.

The Ombudsman also is making 12 recommendations. The primary goal of these
recommendations is to improve the state regulatory system by enhancing the

chances for proactive enforcement results, regardiess of potential changes to the
federal regulatory system.

Other issues

This investigation also revealed two other issues of concern.

First, the Ombudsman found that DIA’s documentation is extremely confusing.
Few families would have the time and resources the Ombudsman’s office expended

in this review to understand the confusing documentation. This would be

particularly true for families faced with the emotional difficulty of choosing a
nursing home for a loved one.



As a result, the Ombudsman recommends DIA develop and implement a system
designed to help consumers make informed decisions in selecting and monitoring a
long-term care facility. The system should include report cards showing basic
information about each facility’s performance and any enforcement actions taken.

Second, the Ombudsman found three instances where DIA took lower-level

enforcement actions after finding residents unnecessarily suffered physical harm —
including five who died.

In respons;a to each instance, DIA imposed fines of $500 (twrgeople had died),
$900 (one person had died) and $800 (two more people had died). :

DIA had discretion to impose much stronger sanctions in each case. And the
Ombudsman believes DIA should have exercised that discretion.

In addition, the Ombudsman will be recommending legislative action to give DIA
authority to impose more severe fines for failing to correct a violation for which
DIA had imposed a fine. (Current state law limits DIA to imposing a $50 per day

fine in such instances until the facility corrects the problem, which often means the

facility can pay a smaller penalty when it repeats a violation for which DIA
imposed a fine).

Ombudsman’s recommendations

In all, the Ombudsman is making 12 recommendations pursuant to Code section 2C. 16(5).
These recommendations are detailed in subsequent sections of this report. They can be

categorized as follows (the page number of each recommendation and its basis is
parenthetically noted):

Enforcement philosophy

The Ombudsman recommends DIA:

1. Ad)opt and practice a proactive enforcement philosophy as agency policy. (See page
42 '

Consumer protection

The thbudsrnan recommends DIA:

2. Develop and implement a system designed to help consumers make informed decisions
in selecting and monitoring a long-term care facility. (See page 64)

3. Publicize deficiencies and enforcement actions. (See page 44)



Regulatory action

The Ombudsman recommends DIA:

4,

Rescind 481 IAC 56.9 and adopt a new rule based on the table attached as Appendix
J. (See page 42)

Specify in the new fule that when DIA proposes a non-mandated fine pursuant to both
state and federal regulations, DIA will rescind whichever would be greater if the
facility corrects the deficiency within the specified time period (and that DIA will
rescind whichever action would be the least severe if the facility fails to correct the
deficiency within the specified time period.) (See page 43) :

Amend 481 IAC 58 (chapter concerning state standards for nursing facilities) to
remove the parenthetical notations indicating whether violations are considered Class
I, Class II or Class III. (See page 44)

Policy action

The Ombudsman recommends DIA:

7. Pursuant to 42 CFR 488.303, “... establish a program to reward, through public

recognition, incentive payments, or both, nursing facilities that provide the highest
quality care to Medicaid residents....” (See page 44)

Legislative action

The Ombudsman will be recommending legislative action to amend:

8. Iowa Code section 135C.36. (See page 44)

9. Iowa Code section 135C.40(1). (See page 45)

10. Iowa Code section 135C.40(1). (See page 61)

11. Iowa Code section 135C.41. (See page 46)

12. Jowa Code section 135C.44. (See page 46)

iv



OVERVIEW

The Office of Citizens’ Aide/Ombudsman received a letter in March 1993 from an
individual whose father was a resident at Elmwood Care Centre in Onawa. The letter-

writer complained DIA had not taken any enforcement action against the facility despite
finding numerous violations over several years.

The Omblidsman’s office obtained copies of DIA’s inspection reports about the facility
dating back five years. Staff reviewed the reports but was unable to make significant
progress, due to the complexity and volume of the documents.

Staff was still reviewing the complaint when the office received a similar complaint in
February 1995. It came from a person who had friends and relatives living at Mahaska
Manor in Oskaloosa. This individual raised many concerns, and alleged DIA “waters
down” problems at the facility.

Citizens’ Aide/Ombudsman William P. Angrick II combined the two complaints. He
assigned them to Jeff Burnham, Assistant Citizens’ Aide/Ombudsman, directing him to
give greater priority to reviewing them. Mr. Burnham spent significant amounts of time
reviewing several years’ worth of DIA’s inspection reports regarding these two facilities.

On February 6, 1996, Mr. Angrick mailed notice of the investigation to then-Acting DIA
Director Kim Schmett." The notice stated the allegations which the Ombudsman’s office
would investigate included, but may not be limited to, the following:

1. Whether DIA has been unreasonable in its enforcement of long-term
care facility-related state laws and regulations involving Elmwood Care

Centre by failing to take adverse action in response to significant and/or
repeated deficiencies.

2. Whether DIA has been unreasonable in its enforcement of long-term
care facility-related state laws and regulations involving Mahaska

Manor by failing to take adverse action in response to significant and/or
repeated deficiencies.

The Ombudsman has since revised the original allegations and added two allegations as
follows:

1. Whether DIA was unreasonable in its enforcement of long-term care
facility-related state and federal laws and regulations involving
Elmwood Care Centre by failing to take adverse action in response to
significant and/or repeated deficiencies from 1988 to 1996.

2. Whether DIA was unreasonable in its enforcement of long-term care
facility-related state and federal laws and regulations involving
Mahaska Manor by failing to take adverse action in response to

significant and/or repeated deficiencies from 1991 to 1995, when the
facility closed.

! Mr. Schmett was appointed Acting Director in January 1996, following the retirement of long-time
director Charles Sweeney. Mr. Schmett’s appointment became permanent in June 1996,



3. Whether DIA wzs unreasonable in its enforcement of long-term care
facility-related state and federal laws and regulations involving
Mahaska Manor by taking adverse actions whose severity was not
commensurate with the severity of the violations from 1991 to 1995.

4. Whether DIA’s system of documenting its oversight of long-term care
facilities is objectionable in that it is not easily understood by the
general public.

During the investigation, Mr. Burnham interviewed J.B. Bennett, Administrator of DIA’s
Health Facilities Division, and Quality Assurance Officer Vicki Clingan.? In the interview,
Mr. Bennett indicated this was the first formal review of DIA’s enforcement and oversight
of long-term care facilities. [While the federal Health Care Financing Administration
(HCFA) is required to conduct regular reviews of survey processes and techniques, it is
not required to review the post-survey enforcement process. Mr. Burnham reviewed
recent HCFA reports concemning DIA’s survey processes and techniques and found those
reports did not examine DIA’s post-survey enforcement process.]

~ Mr. Burnham also reviewed:

e DIA documentation concerning its oversight of these two facilities, as
well as other information about DIA’s oversight activities in general.

e Relevant sections from the Code of Iowa and the Iowa Administrative
Code, including Code Chapter 135C, “Health Care Facilities,” [see
Appendix A] and chapter 56 from DIA’s rules in the Iowa
Administrative Code (481 IAC 56). [see Appendix B]

e Extensive documentation concerning federal laws, regulations and
policies concerning oversight of long-term care facilities, including the
nursing home reform legislation contained within The Omnibus Budget
Reconciliation Act of 1987 (See Appendix C)*, as well as the “State
Operations Mamal,”

e Materials submitted during two reviews of the long-term care system
initiated by the Iowa General Assembly, including:

— The Regulation of Long-Term Care in Iowa Health Care Facilities
Study Committee, which met in November 1994.

— a series of reports issued by the Auditor of State in response to a
1995 request bythe Oversight, Audit and Government Reform

2 Mr. Bennett was appointed Division Administrator effective May 31, 1996. He was appointed interim
division administrator in December 1995 following the retirement of Pearl Johnson. Before then, Mr.
Bennett had served as chief of the Division’s “Long-Term Care Bureau 1” since 1990. Ms. Clingan said
she was appointed Quality Assurance Officer in 1995, before which she had been a facility surveyor since
1989.

? According to the federal Health Care Financing Administration, The Omnibus Budget Reconciliation
Act of 1987 (OBRA '87), Public Law 100-203, enacted on December 22, 1987, amended the Social
Security Act to incorporate specific provisions for nursing home reform. Section 4212 of OBRA '87
added a new section, 1396(r), tothe Act. The new section revised and expanded Medicaid provisions
concerning State and Federal responsibilities. Appendix C of this report is a copy of section 1396(r).

2



Appropriations Subcommittee. The Subcommittee requested the
auditor to conduct a study of issues relating to the provision of services
to elderly persons by the State of Towa. As a result of the study, the
auditor in December 1995 released eight reports, including one titled
“Health Care Facility Inspections.”

While that report focused on inspections, it included a section
regarding DIA’s enforcement process:

“Are fines being imposed according to the law? Are penalties
improper? Is there a failure to enforce the law? Fines are being
imposed according to law. The federal law just changed July 1, 1995,
with the imposition of a federal penalties matrix. The state penalty
structure has a significant gap between ranges which should be closed.
State fines and penalties are assessed based on inspectors’ judgment,
while Federal fines and penalty assessments are determined by a team.”
[page 6 of auditor’s report, which is attached as Appendix D)

o Information from other sources, including:

— annual reports by the State Long-Term Care Residents’ Advocate
Program.

— nursing home ratings systems established by Consumer Reports
magazine and the Detroit Free Press Newspaper.

— a 1996 report published jointly by the University of California and
the National Citizens Coalition for Nursing Home Reform.

4 The other seven reports were titled: Nursing Facility Issues; Long-Term Care Advocacy Programs;
Medicaid Reimbursements; Certificate of Need; Case Management; Attribution of Resources; and
Dependent Adult Abuse Investigations.



ALLEGATION #1

Whether DIA was unreasonable in its enforcement of long-term care
Jacility-related state and federal laws and regulations involving Elmwood
Care Centre by failing fo take adverse action in response to significant
and/or repeated deficiencies from 1988 to 1996.

INTRODUCTION

For purposes of determining whether this allegation is substantiated, the Ombudsman will
rely on the following definition of “unreasonableness”

Unreasonableness was defined in Churchill Truck Lines, Inc. v.
Transportation Regulation Board, 274 N.W .2d 295, 300 (Iowa 1979) to
mean “action in the face of evidence as to which there is no room for
difference of opinion among reasonable minds or not based on substantial
evidence”.... An abuse of discretion is synonymous with
unreasonableness.... It is premised on lack of rationality, and focuses on

whether the agency has made a decision clearly against reason and
evidence. ...}

For a review of the State of Iowa’s requirements and responsibilities regarding long-term
care facilities, see Appendix E. The reader is advised, however, that Appendix E is
relatively complicated and reviewing it is not necessary to understanding this section.

Most of the information in this section comes from DIA surveys involving Elmwood Care
Centre. Information from other sources is noted.

The Ombudsman’s office reviewed 23 surveys of Elmwood Care Centre covering eight
years (July 1988 to August 1996). Those surveys found a total of 99 deficiencies
(including repeats). The review did not examine the process by which DIA conducts -
inspections and determines whether deficiencies exist.

No adverse action resulted from those 99 deficiencies. While DIA issued a Class III
citation concerning a repeat deficiency involving hot water temperatures following the
August 14, 1989 survey, DIA rescinded the citation after the facility appealed.

The review focused on whether there was a reasonable basis supporting the lack of any

adverse actions over the 23 surveys. The review relied upon and examined DIA’s findings
for each of the 99 deficiencies, as well as the facility’s response.

Finally, the review considered the enforcement options available at the time, including
those mandated to be applied under certain specific circumstances.

The review identified 20 specific instances where DIA. clearly had sufficient basis to take

adverse action, including three instances where DIA was required to take adverse action
but did not.

> This definition comes from Frank v. Jowa Department of Transportation, Motor Vehicle Division, 386
N.W.2d 86 (Towa 1986).



FINDINGS OF FACT?®

This section summarizes the key points of those 20 instances independently, categorizing
them by issue. These summaries are based on:

® DIA’s findings in surveys of Elmwood Care Centre.
e The facility’s response to those findings.
® The federal “Guidance to Surveyors for Long Term Care Facilities.”

For a complete version of the information these 20 summaries are based on, see Appendix
H.

As stated previously, DIA took no adverse action in response to the deficiencies described
in the following summaries.

Issue #1: FAILING TO TIMELY ASSESS A RESIDENT AND CONTACT HER
PHYSICIAN AFTER AN ADVERSE CHANGE IN CONDITION.

* Instance #1: The May 23, 1996 survey reported staff found a resident’s left
ankle swollen and blue. The resident, totally dependent on staff for her
“activities of daily living,” would groan with any movement of the ankle. She
could not verbalize pain. About 19 hours later, staff observed the ankle was
turning inward and hot to touch. Ice was applied three times during the shift.
The resident’s physician was not notified until the next day, about 33 hours
after staff found the ankle swollen and blue. The resident was transferred to
the hospital, where she was treated for a fractured ankle.

Issue #2: ERRORS IN ADMINISTERING MEDICATIONS.

The federal “Guidance to Surveyors for Long Term Care Facilities” states an error rate of
5% or greater “indicates that the facility has systemic problems with its drug distribution

system....” Errors include giving medications at times other than ordered by a physician,
such as after a meal instead of before a meal as ordered.

e Instance #2: The October 26, 1989 survey reported a 9% error rate in
administering medications. This was the third straight survey to cite this

deficiency (previously cited April 6, 1989 and August 14, 1989. The facility
had not corrected the deficiency following either.)

e Instance #3: The next annual survey (August 24, 1990) reported a 13% error
rate in administering medications.

* Instance #4: The next annual survey (July 26, 1991) reported a 6% error rate.

¢ The findings of fact for Allegation #1 (Elmwood Care Centre) and Allegation #2 (Mahaska Manor) are
specific to the respective facilities and are therefore presented separately. However, the analysis and
conclusions concerning Allegations #1 and #2 are similar. Asa result, the analysis and conclusions for

both allegations are combined in one section that follows the findings of fact for Allegation #2 (see page
17).



o Instance #5: The next annual survey (August 7, 1992) reported a “significant
medication error.”” The facility had, for more than one month, failed to give a
resident Feasol as ordered by a physician. The medication is used to replace
iron stores for red blood cell development. The resident’s hemoglobin and red
blood cell count were still below normal when the error was discovered.

e Instance #6: The next survey (November 18, 1992) reported another
significant medication error. The facility had, for 18 straight days, given a

 resident twice the dosage of a blood thinner, Coumadin, ordered by a
physician.

Issue #3: USING PHYSICAL RESTRAINTS INAPPROPRIATELY.

The federal “Guidance to Surveyors for Long Term Care Facilities” requires facilities to

have a physician’s order before restraining residents. It also says residents have the right
to accept or refuse restraints.

“For the resident to make an informed choice about the use of restraints,” the guide states,
“the facility should explain to the resident potential negative outcomes of restraint use.
Potential negative outcomes might include incontinence, decreased range of motion, and

decreased ability to ambulate, symptoms of withdrawal or depression, or reduced social
contact.”

¢ Instance #7: The August 24, 1990 survey found the facility was using physical
restraints on four residents without a physician’s order, as required.

¢ Instance #8: The February 12, 1991 survey found the facility was using
physical restraints on ten residents without consulting the residents or their
legal representatives.

 Instance #9: The next survey (July 26, 1991) found the facility was using
physical restraints on 11 residents without “a trial of less restrictive measures
or consultation with other appropriate health professionals,” as required. It
found the facility had not consulted with two of these residents or their legal
representatives. The findings indicated one resident had a significant potential
for pressure sores through continued use of restraints.

It also found restraint usage may have been associated with:

-- one resident’s decreased ability to walk and development of a pressure sore;’
-- another resident had lost her ability to walk; and

-- a third resident had lost the ability to stand.

7 The federal “Guidance to Surveyors for Long Term Care Facilities” states, “Significant medication error
means one which causes the resident discomfort or jeopardizes his or her health and safety.... The
relative significance of medication errors is a matter of professional judgment.”

® Pressure sore, also referred to as a bedsore, is defined as “an ulceration of the tissue deprived of nutrition
by prolonged pressure,” according to Webster’s Medical Desk Dictionary, 1986 edition.



¢ Instance #10: The next annual survey (August 7, 1992) found:

-- two residents were restrained while under direct supervision during meal
times;

-- one resident was restrained while nursing staff were in close proximity
during meal times;

- -~ facility staff said a wrist restraint was used on one resident because they
pulled at their feeding tube, but the resident “was not observed to pull at the
feeding tube during the survey,” the findings said. “It was observed that a
padded mitt was used during part of the survey and the feeding tube was not
pulled out by the resident when using this less restrictive type of restraint.”

-- facility staff said another resident was restrained because “the resident was
combative with cares and that the wrist restraints were used when cares were
being performed,” the findings said. “At the time the resident was observed
with the wrist restraints in place there were no staff members in the room and
no cares were being performed.”

 Instance #11: The April 20, 1994 survey found a variety of problems with how
the facility was restraining ten residents. Restraints were being used on seven
without “a trial of less restrictive measures or consultation with other
appropriate health professionals,” as required. Four were ordered to have
“self-releasing restraints” but could not release their restraints. Three were
observed to be restrained continuously throughout the survey. Two were
restrained with the consent of family members, but there was no indication the

gaxnjlies had been made aware of the risks or of the possibility of less restrictive
evices.

Also, one resident had a physician order for a restraint “as needed when the
resident was agitated.” The surveyor observed the resident restrained
numerous times but “at none of these times did the resident appear to be
agitated or combative with staff,”

Another resident had a restraint “up around their chest, which was not only
inappropriate but can pose a risk for choking or making it difficult to breathe.
This was especially risky because this resident wanders throughout the facility
and is not within direct visual contact of facility staff at times.”

Issue #4: FAILING TO ASSURE RESIDENTS MAINTAIN AN APPROPRIATE
MINIMUM WEIGHT.

o Instance #12: The August 14, 1989 survey found the facility had not
appropriately responded to weight losses. Seven residents had been losing
weight (including a 14% weight loss in one month and a 17% weight loss over

six months) but the facility’s dietary assessments for these residents lacked
protein and calorie needs and intake.

The facility failed to contact the physician of the resident who had a 14%
weight loss in one month. In addition, “Several alert residents stated that the

food was bland, tasteless with no seasoning or of poor quality,” the survey
stated.



Issue #5: FAILING TO PREVENT PRESSURE SORES (UNLESS UNAVOIDABLE).

e Instance #13: The July 26, 1991 survey found a resident returned from a
hospital on June 6, 1991 with no pressure sores. Six days later, staff started a
“pressure sore documentation sheet” but noted nothing until a July 19, 1991
entry stating, “coccyx red.”’

“By 7/3/91 the coccyx had a Stage II pressure sore 2cm in diameter and by

- 7/19/91 it was a Stage III pressure sore 3cm x 2cm x1cm,” the survey stated.
“Staff had not followed up on this area when it was still at Stage IT on 7/4/91
according to the Director of Nursing. During this same period the resident had
experienced a 9% weight loss from 6/6/91 to 7/2/91.”

The survey concluded, “During the observations on 7/23/91 the coccyx area
was red and the gluteal fold was excoriated.”*°

Issue #6: MOVING RESIDENTS TO A DIFFERENT ROOM WITHOUT PRIOR
NOTICE.

e Instance #14: The December 30, 1991 survey found the facility moved three
residents to different rooms without prior notice, as required.

“Resident #31 with multiple coronary diagnosis and a recent hospitalization
was found to have been moved on 11/25/91 without prior notification or

consent, causing the resident distress and anxiety which lasted to the time of
the investigation,” the survey stated.

There was no documentation of consent for the move of Resident #38.” it

added. “Documentation in the record indicated this resident was upset by the
move.” :

“There was documentation for consent of the move of Resident #57, however
it was signed by a son of the resident who did not have P.O.A. [power of
attorney] This was signed on the day of the move.”

Issue #7: FAILING TO WEAN RESIDENTS FROM ANTIPSYCHOTIC DRUGS
UNLESS CLINICALLY NECESSARY.

The federal “Guidance to Surveyors for Long Term Care Facilities” states, “Residents

must, unless clinically contraindicated, have gradual dose reductions of the antipsychotic
drug. The gradual dose reduction should be under close supervision....

“... While the facility can refer to a physician’s justification as a valid justification for use

of a drug, it may not justify the use of a drug, its dose, its duration, etc. solely on the basis
that ‘the doctor ordered it.”” ,

The federal guide goes on to indicate that “clinically contraindicated” applies only under

® Coccyx is defined as “the end of the spinal column beyond the sacrum,” according to Webster’s Medical
Desk Dictionary, 1986 edition.

'° Gluteal is defined as “of or relating to the buttocks or the gluteus muscles.” Excoriation is defined as “a
raw irritated lesion.” (Both definitions are from Webster’s Medical Desk Dictionary, 1986 edition.)



specific criteria to residents with any of 10 specific medical diagnoses, including
schizophrenia, acute psychotic episodes and Huntington’s disease.

* Instance #15: The July 26, 1991 survey found six residents were receiving

antipsychotic drugs for extended periods without any attempts by the facility to
gradually reduce the doses.

Four of the six had their doses increased by their physicians, but the
- justifications (such as, “can become agitated at times” for a resident also
documented as “friendly and cooperative™) did not meet the federal criteria.

One of the four had fallen six times in the four months since the dose was
increased, but there was no indication of falls before then.

o Instance #16: The next annual survey, August 7, 1992, found four residents
were receiving antipsychotic drugs without medically valid reasons. During
the survey, the facility stopped giving the drugs to two of the residents.

Issue #8: FAILING TO CORRECT DEFICIENCIES WITHIN 90 DAYS.

Beginning October 1, 1990, both federal and state law required facilities to correct all

deficiencies within 90 days or they would be denied payment for any new Medicaid
admissions until the deficiencies were corrected.

* Instance #17: Eight deficiencies in the July 26, 1991 survey were not
documented as corrected until February 28, 1992.

* Instance #18: Three deficiencies in the August 7, 1992 survey were not
documented as corrected until February 22, 1993.

e Instance #19: One deficiency in the October 5, 1990 survey was not
documented as corrected until February 12, 1991.

Issue #9: FAILING TO HELP RESIDENTS WHO NEED HELP WITH EATING AND
HYGIENE.

* Instance #20: The April 19, 1996 survey reported the facility had assessed one

resident as having a pressure sore, significant weight loss and needing help
with eating.

The resident ate only half of his breakfast one day, and staff did not encourage

or help him to eat more. The next day, he ate none of his breakfast, and staff
had not tried to help him.

“The resident had sustained a significant weight loss of 11% in the past three
months,” the survey stated. “Failure to assist the resident in the area of eating

resulted in weight loss and was a risk factor in the formation of a stage two
pressure sore.”

Staff helped another resident eat her breakfast, but left when she had eaten less
than half of the meal. In addition, the survey found problems with care given
to three residents who were incontinent. For each one, the findings stated that
failure to adequately cleanse residents after incontinence could result in
excoriated skin and increases the chance for pressure sores to form.



ALLEGATION #2

Whether DIA was unreasonable in its enforcement of long-term care

Jacility-related state and federal laws and regulations involving Mahaska
Mamor by failing to take adverse action in response to significant and/or
repeated deficiencies from 1991 to 1995, when the facility closed.

INTRODUCTION

For purposes of determining whether this allegation is substantiated, the Ombudsman will
rely on the same definition of “unreasonableness” given on page 4.

For a review of the State of Iowa’s requirements and responsibilities regarding long-term
care facilities, see Appendix E. The reader is advised, however, that Appendix E is
relatively complicated and reviewing it is not necessary to understanding this section.

Most of the information in this section comes from DIA surveys involving Mahaska
Manor. Information from other sources is noted.

The Ombudsman’s office reviewed 22 surveys of Mahaska Manor covering nearly four
years (August 1991 to May 1995.) Mahaska Manor ceased operations on September 26,
1995, according to a memo DIA issued the following day to various state agencies.!

Those surveys found a total of 217 deficiencies (including repeats.) The review did not
examine the process by which DIA conducts inspections and determines whether
deficiencies exist.

DIA took 44 adverse actions in response to those deficiencies.

The review focused on whether there was a reasonable basis supporting the lack of any
additional adverse actions over the 22 surveys. The review relied upon and examined
DIA’s findings for each of the 217 deficiencies, as well as the facility’s response.

Finally, the review considered the enforcement options available at the time, including
those mandated to be applied under certain specific circumstances.

The review identified 21 additional, specific instances where DIA clearly had sufficient

basis to take adverse action, including 10 instances where DIA was required to take
adverse action but did not.

' The memo stated in part, “... The facility was only occupied by 19 private pay residents, Threatened
with decertification from the Medicaid Program early in 1995, the facility voluntarily withdrew
participation and discharged all Medicaid residents in May, 1995.” The memo also said the owner had
been negotiating sale of the facility to Mahaska County Hospital, but the hospital withdrew its offer.
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FINDINGS OF FACT

This section summarizes the key points of those 24 instances independently, categorizing
them by issue. These summaries are based on:

DIA'’s findings in surveys of Mahaska Manor.

The facility’s response to those findings.

® The federal “Guidance to Surveyors for Long Term Care Facilities.”

For a complete version of the information these 24 summaries are based on, see Appendix
L

As stated previously, DIA took no adverse action in response to the deficiencies described
in the following summaries.

Issue #1: FAILING TO PROVIDE APPROPRIATE QUALITY OF CARE.

Instance #1: The May 6, 1994 survey found the facility provided inappropriate
quality of care to four residents. The findings indicated:

-- Staff found a large amount of bleeding around a resident’s catheter site at 1
a.m., May 3, 1994. Six and a half hours later, the resident was complaining of
severe pain in the lower abdomen. “His abdomen was hard and distended and
profuse bleeding continued from around the catheter site,” the findings stated.
“At 8:30 a.m. the resident continued to have profuse bleeding and severe
pain.” Staff did not call the physician’s office until 9:15 a.m. The resident was
later admitted to the local hospital with a diagnosis of hemorrhagic cystitis.
“There had been no vital signs taken on this resident from the time the bleeding
was first observed over ten hours before transfer,” the findings stated. “There
was no indication the staff had attempted to notify the physician of the bleeding
and pain for eight hours. The failure of the facility to totally assess the resident
and notify the physician timely resulted in delay in the provision of needed care
and services and could have resulted in further complications for this resident.”

-- One resident had elevated blood sugars starting February 1, 1994. The
physician ordered low doses of insulin. But the blood sugars continued to be
elevated. The facility did not intervene further until February 15, 1994, when
the resident was taken to the hospital. The resident died three days later.

=- Another resident fell on February 12, 1994. She had abnormal vital signs.
Her vital signs-were still abnormal at 12:45 a.m. the next day. “Despite
continued notation of abnormal vital signs, color pale, etc.,” the findings
stated, “there was no indication an attempt was made to contact the physician
until 5 a.m. on 02/14/94.” [28 hours later] The physician requested she be sent
to the clinic the next day. But she didn’t go because she didn’t have a ride.
She was taken to the clinic on February 16, 1994. At that time, she was having
tachycardia, elevated temperature and elevated white blood count. She was
admitted to the hospital a few hours later, where she died on March 7, 1994
“with the number one cause of death being renal failure,” the findings stated.
“The failure of the facility to totally assess the resident and notify the physician
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timely resulted in delay in the provision of needed care and services which
could have contributed to his death.”

-- A fourth resident fell at 3:45 a.m., November 28, 1993. Staff noted a cut
near her left eye; vital signs were in the normal range. At 8 a.m. the next day,
staff noted she was complaining of pain to her left arm and wrist. Staff notified
her doctor at 10:15 a.m. that day (30% hours after she fell). The physician
ordered they take her to the clinic for x-rays. At 4:35 p.m., staff tried calling

- the resident’s family without success. At 6:40 p.m., staff reached a relative

who said family members could not take her to the clinic. The next day
(November 30, 1993) a staff member took her to the clinic, which found she
had sprained her wrist and ordered a splint. “The failure of the facility to
totally assess the resident, notify the physician timely and then get her to the
clinic resulted in delay in the provision of needed care and services,” the

findings stated. “The delay in treatment of the injury to the wrist caused this
resident to suffer needless pain.”

Issue #2: MAKING SIGNIFICANT MEDICATION ERRORS.

Instance #2: The December 18, 1992 survey was the second straight to include
this deficiency, which was cited November 9, 1992. It had also been included
in the November 21, 1991 survey. The December 18, 1992 survey reported a
resident returned from the hospital at 7:30 p.m., November 27, 1992, after
treatment for an injury from a human bite. “The physician ordered Augmentin
[an antibiotic] 250 mg to be taken three times a day and a note to return to
ER. [emergency room] with any sign of infection,” the findings stated. “The
resident did not receive the first dose of the antibiotic until 12 noon on
11/28/92, seventeen hours after the medication was ordered....”

Later that day, staff began to note inflammation, swelling and yellow drainage.
Staff did not call the physician until November 30. The physician saw the
resident and ordered a different antibiotic three times a day. But the
medication was not started until 8 a.m. the next day, 16 hours later.

Two days later, staff notified the physician that the left hand was swollen and
there was a reddened area under the left forearm. The physician changed to
yet a third antibiotic twice a day. On December 7, staff noted the left hand and
fingers were swollen “with 1 plus edema and the arm was warm to touch and

very tender.” Four hours later, staff called the physician, who later admitted
the resident to the hospital with cellulitis.

Instance #3: The next survey, February 3, 1993, found two significant
medication errors. One resident was given a dose of 250 milligrams of Keflex
[an antibiotic] in error. “The medication had been prescribed for another
resident with the same last name and had been placed in the wrong drawer,”
the findings stated.

Another resident was ordered to receive 2.5 milligrams of Diabeta [a blood-
glucose lowering drug] three times a day. “Due to a mix-up, the resident
received 7.5 milligrams of the Diabeta at 8:00 am and noon on 01/22/93 prior
to the recognition of the error,” the findings stated.
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Issue #3: FAILING TO PROVIDE SUFFICIENT NUMBERS OF LICENSED
NURSES AND OTHER NURSING PERSONNEL.

o Instance #4: The September 17, 1992 survey was the fifth straight to include
this deficiency. It was previously cited on surveys from October 3, 1991 to
June 30, 1992, and was found to be corrected only once during that time, on
March 24, 1992. The September 17 survey findings stated:

- -~ residents said staff did not respond to call lights promptly. They sometimes
had to wait for 1 to 1%2 hours (an increase from the previous survey, when a
maximum wait of 50 minutes was reported.)

-- there was a prolonged waiting period after meals for residents needing help
' going to the bathroom.

-- three residents did not have call light cords within reach, including one “who
was calling out for help.”

Issue #4: EMPLOYING NURSE AIDES WHO WERE NOT COMPETENT AND
QUALIFIED.

e Instance #5: The September 17, 1992 survey found 11 incidents where
residents sustained physical injury and/or fell while being helped by nurse aides.
For example, a nurse aide was pushing a resident in a wheelchair “and the
resident’s feet were bent backwards under the wheelchair. The resident’s feet
were noted to be ran over with the wheelchair wheels.”

Issue #5: FAILING TO ENSURE RESIDENTS MAINTAIN AN ACCEPTABLE
BODY WEIGHT UNLESS UNAVOIDABLE.

e Instance #6: The May 20, 1993 survey found five residents had sustained
severe weight losses. One had a severe weight loss of 7% in the past month

and was hospitalized with a diagnosis of “malnutrition with significant recent
weight loss.”

DIA cited the same deficiency on its March 5, 1992 and November 21, 1991
surveys.

e Instance #7: The next annual survey, June 20, 1994, found five residents
sustained unplanned weight losses that were “avoidable and significant.”
Weight losses were:

- 10% over five months;

— 9% over four months;

-- 12% over eight months;

-- 10% over five months. “When observed at three of three meals, the resident

received minimal encouragement or assistance to eat,” the survey stated. “This

resident is blind and was not always told the location of food at the beginning
of the meal.”

-- 9% over five months.
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Issue #6: FAILING TO TAKE APPROPRIATE STEPS TO PREVENT THE SPREAD

Issue #7:

OF INFECTIONS.

Instance #8: The June 20, 1994 survey found three cases where staff members
provided hands-on care to residents (two incontinency cares and one bed
repositioning) without washing their hands before and/or after. “The practices
described above can lead to spread of infections,” the survey stated.

- The same survey also found five cases where staff handled dirty linens (i.e.,

soaked with urine and/or feces) in a manner that could lead to the spread of
infections.

The previous survey, May 6, 1994, had found staff failed to follow proper

infection prevention techniques while changing pressure sore dressings on two
residents.

FAILING TO CORRECT DEFICIENCIES WITHIN 90 DAYS.

Beginning October 1, 1990, both federal and state law required facilities to correct all

deficiencies within 90 days or they would be denied payment for any new Medicaid
admissions.

Issue #8:

Instance #9: One deficiency in the October 3, 1991 survey was not
documented as corrected until March 24, 1993.

Instance #10: Four deficiencies in the June 30, 1992 survey were not
documented as corrected until December 18, 1992.

Instance #11: Three deficiencies in the May 20, 1993 Mey were not
documented as corrected until December 20, 1993.

Instance #12: Four deficiencies in the May 6, 1994 survey were not
documented as corrected until October 14, 1994.

Instance #13: One deficiency in the June 20, 1994 survey was not documented
as corrected until November 30, 1994.

FAILING TO CORRECT A VIOLATION WITHIN THE TIME SPECIFIED
BY DIA.

Iowa Code section 135C.40 states in part, “... Failure to correct a violation within the
time specified, unless the licensee shows that the failure was due to circumstances beyond
the licensee’s control, shall subject the facility to a further penalty of fifty dollars for each
day that the violation continues after the time specified for correction. (emphasis added)

Instances #14 and #15: DIA issued Fining and Citation Report #969 (F&C
969) on October 5, 1992. It included two Class II citations for two
deficiencies found in the September 17, 1992 survey. Both included a $300
fine with the correction date listed as “upon receipt.”

The following survey (November 9, 1992) included the same two deficiencies.
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Issue #9: FAILING TO MAINTAIN FOOD AT PROPER TEMPERATURES.

Instance #16: The August 19, 1994 survey found “the facility failed to provide
food that was palatable, and maintained at proper temperatures.... Failure of
the facility to maintain food at proper temperatures can lead to food borne
iliness. Food that is not of proper temperature makes the food less palatable
for the residents, which can lead to decreased consumption and weight loss.”

" DIA cited the identical deficiency on the previous survey (June 20, 1994) and

July 2, 1993,

Instance #17: The next survey, October 14, 1994, found the facility “failed to
serve food at proper temperatures, hot foods at 140 degrees or above and cold
foods at 45 degrees or below. Improper temperatures affect palatability and
promotes the growth of bacteria which can lead to food borne illnesses.”

Issue #10: FAILING TO CORRECT VIOLATIONS AS ORDERED BY DIA.

Instance #18: DIA put Mahaska Manor’s license on “conditional” status under
a July 6, 1994 notice to the facility which stated: “The facility must
substantially correct the attached violations by July 8, 1994. Failure to correct
the attached violations may result in the suspension or revocation of your
license.” (emphasis added)

While the notice did not state which particular violations it was referencing,
Mr. Bennett of DIA told the Ombudsman’s office that such notices are

generally based on those violations that resulted in a citation or all violations
referenced in the survey. '

This indicates the notice was based, at least in part, on the two deficiencies in
“F&C 1069,” which DIA issued at the same time. On its August 19, 1994
revisit, DIA found neither deficiency had been corrected and imposed a $50
daily fine pursuant to Code section 135C.40(1).

Issue #11: FAILURE TO APPLY FOR TEMPORARY MANAGER.

Former state rule 441 IAC 81.19(1)(b), rescinded July 1, 1995, stated: Grounds for
appointing a temporary manager. A temporary manager shall be requested by the
department of inspections and appeals when any of the following conditions exist:
emergencies, immediate jeopardy, a pattern of violations, chronically substandard care,
initiation of decertification or license revocation proceedings, and acts such as
foreclosure or seizure of the facility. (emphasis added)

Instance #19: DIA issued a November 23, 1992 letter to the facility stating in
part, “As a result of our most recent Federal findings ... the Department is
recommending the Department of Human Services terminate your Medicaid
(Title-19) contract effective February 7, 1993....”

The revocation action was later rescinded, according to a December 23, 1992
letter from DIA to the facility.
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o Instance #20: DIA issued a May 28, 1993 letter to Mahaska Manor stating in
- part, “As a result of our most recent Federal findings ... the Department is
recommending that the Department of Human Services terminate your
Medicaid (Title-19) contract effective August 18, 1993....”

Also on May 28, 1993, DIA issued a “Notice of Revocation of Nursing Facility

License,” effective thirty days after receipt. DIA rescinded both actions on
July 2, 1993.

¢ Instance #21: DIA issued a December 19, 1994 letter to Mahaska Manor
stating in part, “As a result of our most recent Federal findings ... the
Department is recommending that the Department of Human Services
terminate your Medicaid (Title-19) contract effective February 28, 1995....”

Also on December 19, 1994, DIA issued a “Notice of Revocation of Nursing

Facility License,” effective thirty days after receipt. DIA rescinded both
actions on January 12, 1995.

16



ALLEGATIONS #1 AND #2: ANALYSIS AND
CONCLUSIONS

During the past two decades, the number of people over age 65 has grown
dramatically, more than S5 percent. While people are living longer, the
number of people with chronic illnesses or disabilities that will require
long-term care services is also increasing. By the year 2000, almost 9
million older Americans will need long-term care services, up from almost

7 million in 1988. Many of these people will require nursing home
services.

— from “Guide to Choosing a Nursing
Home,” published by the federal Health
Care Financing Administration

The fastest growing segment of the population is the very oldest, and the
aging of the huge baby boomer population looms in the future. The

number of 85-year-olds will explode from 3.6 million today to 17.6 million
by 2050.

— from “Long-Term Care — Another
Budget Buster?,” March 1995 article in the

magazine, State Legislatures

Expectations of enforcement

When it comes to nursing home enforcement, what is expected of DIA? The answer lies
in the following statements from state and federal law:

® To promote and encourage adequate and safe care and
housing (for residents of nursing facilities.) (fowa Code
chapter 135C; see Appendix A)

o Enforcement actions must be adequate to protect the
health, safety, welfare and rights of nursing facility
residents. (OBRA 1987; see Appendix C)

o Enforcement actions must promote the effective and
efficient use of public moneys. (OBRA4 1987)

e Such criteria shall be designed so as to minimize the
time between the identification of violations and final
imposition of the remedies and shall provide for the
imposition of incrementally more severe fines for
repeated or uncorrected deficiencies. (OBR4 1987)

These statements have one thing in common: Each describes enforcement in proactive
terms, as a tool for protecting and promoting resident’s health, safety and quality of life.

These expectations have not changed in the past decade.
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Concemning facilities, the Ombudsman believes enforcement should strike an appropriate
balance between two important yet competing goals:

e Working with facilities in a professional, and whenever possible, non-
adversarial manner.

e Using enforcement proactively as a deterrent to prevent continued
problems for residents.

DIA’s performance in regulating Elmwood Care Centre

This review has revealed many specific instances where DIA was not meeting expectations

under federal or state law concerning its oversight of Elmwood Care Centre from 1988 t
1996: -

1. ALLEGATION #1 — INSTANCE #1

Issue: Failing to timely assess a resident and contact her physician after an adverse
change in condition

Instance #1: DIA found the facility failed “to initially promptly assess” Resident #1
after discovering her ankle was swollen and blue. DIA also found the facility failed to
notify her physician for 32 hours, which “resulted in pain for the resident.” After the
facility contacted her physician, she was treated for a fractured ankle.

Applicable factors: 481 IAC 56.9(5) [See Appendix B]

Given the 32 hours of pain that this resident — “who could not verbalize pain” —

unnecessarily experienced, it was unreasonable for DIA not to take enforcement action
to protect other residents from similar problems.

2. ALLEGATION #1 — INSTANCES #2 through #6

Issue: Errors in administering medications

Instance #2: DIA found a 9% error rate in administering medications. This was the

third straight survey to cite this deficiency and the facility had failed to correct it
following the other two.

While DIA did not find any resulting harm to residents, the federal “Guidance to
Surveyors for Long Term Care Facilities” states an error rate of 5% or greater

“indicates the facility has systemic problems with its drug distribution system....”
[emphasis added]

Systemic problems with a facility’s drug distribution system put all residents at risk,
potentially.

Applicable factors: 481 TAC 56.9(2)(3)(5)

Given the significance of the deficiency, and the facility’s prior history with it, it was
unreasonable for DIA not to take enforcement action to protect residents from
continued medication errors.
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Instance #3: On the next survey, DIA found a 13% error rate in administering
medications as ordered. This was the fourth straight survey to cite this deficiency.

Applicable factors: 481 IAC 56.9(2)(3)(5)

Given the significance of the deficiency, and the facility’s prior history with it, it was
unreasonable for DIA not to take enforcement action to protect residents from
continued medication errors.

During the investigation, when asked why it took no enforcement action in this
instance, DIA pointed to the absence of any actual harm to residents. But such a

position is contradicted by statements DIA staff has made indicating DIA does
consider the potential for harm.

For example, during an interview with Assistant Ombudsman Burnham, DIA Quality
Assurance Officer Vicki Clingan said, “... DIA looks at potential harm. We take that
into consideration in a very serious way.”

The Ombudsman agrees that DIA should consider the potential for harm. If
enforcement is to be proactive, it must include the possibility of adverse action in the
face of a credible potential for harm to residents. Otherwise, enforcement becomes
reactive, taken only after harm has occurred.

Also, had DIA taken enforcement action following Instance #2, perhaps the facility
would not have been deficient in Instance #3.

Instance #4: The next annual survey reported a 6% error rate.
Applicable factors: 481 IAC 56.9(2)(3)(5)

Given the significance of the deficiency, and the facility’s prior history with it, it was
unreasonable for DIA not to take enforcement action to protect residents from
continued medication errors.

Instance #5: The next annual survey reported a “significant medication error”
involving the drug Feasol — “used to replace iron stores for red blood cell
development,” the findings state.

A physician had ordered Feasol be given to Resident #10 with each meal. But DIA
found that for about six weeks, the facility failed to give any Feasol to the resident.

The findings indicate the resident’s hemoglobin and red blood cell counts were still
below normal.

Applicable factors: 481 IAC 56.9(3)(5)

Given the significance of the deficiency, the indication that it harmed the resident’s
health (delaying his or her recovery), and the facility’s prior history with medication

errors, it was unreasonable for DIA not to take enforcement action to protect residents
from continued medication errors.

Instance #6: About three months later, DIA found another “significant medication
error” involving the drug Coumadin, used as a blood thinner.
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A physician had ordered 2.5 milligrams of Coumadin be given to Resident #27 daily.
But DIA found the facility administered 5 milligrams daily — twice the prescribed
dose — for 18 days.

Applicable factors: 481 JAC 56.9(3)(5)

DIA did not find any resulting harm to the resident. But given the significance of the
deficiency and the facility’s prior history with medication errors — this being the
second “significant medication error” in three months — it was unreasonable for DIA
not to take enforcement action to protect residents from continued medication errors.

During the investigation, when asked why it took no such action in this instance, DIA
pointed to the absence of any actual harm to the resident. But such a position is
contradicted by statements DIA staff has made indicating DIA does consider the
potential for harm. (See comment by Ms. Clingan referenced in Instance #3.)

As stated previously, the Ombudsman agrees that DIA should consider the potential
for harm. If enforcement is to be proactive, it must include the possibility of adverse
action in the face of a credible potential for harm to residents. Otherwise, enforcement
becomes reactive, taken only after harm has occurred.

Had DIA taken enforcement action following Instance #5, perhaps the facility would
not have been deficient in Instance #6.

3. ALLEGATION #1 — INSTANCES #7 through #11

Issue: Inappropriate use of physical restraints

Instance #7: DIA found the facility was using physical restraints on four residents
without a physician’s order, as required.

Applicable factors: 481 IAC 56.9(2)(5)

Given the significance of the deficiency — physically restraining residents without a
physician’s order — it was unreasonable for DIA not to take enforcement action to
protect residents from continued violations.

Instance #8: Six months later, DIA reviewed the records of ten residents the facility
was using restraints on and found no documentation of asking the residents or their
legal representatives before using the restraints. The findings indicate staff interviews

revealed the facility did not always ask residents, or their legal representative, before
using restraints.

The federal “Guidance to Surveyors for Long Term Care Facilities” states in part:

* “The resident’s right to participate in care planning and the right to refuse treatment
are addressed at 42 CFR 483.20(d) and 483.10(b), respectively, and include the right
10 accept or refuse restraints.” [emphasis added] _

* “In the case of a resident who is incapable of making a decision, the surrogate or
representative may exercise this right.... However, the surrogate or representative
cannot give the facility permission to use restraints for the sake of discipline or staff
convenience or when the restraint is not necessary to treat the resident’s medical
symptoms.”
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* “... [A] facility must have evidence of consultation with appropriate health
professionals, such as occupational or physical therapists. 7his consultation should
consider the use of less restrictive therapeutic intervention prior to using
restraints....” [emphasis added]

* “... [I]f a resident is restrained, the assessment must show the presence of a specific
medical symptom that would require the use of restraints, those symptoms that are
being treated, and how the use of restraints will assist the resident in reaching his or
her highest level of physical and psychosocial well-being. ...”

The federal guide also discusses potential negative outcomes associated with restraint
use — including incontinence, decreased range of motion, decreased ability to
ambulate, symptoms of withdrawal or depression, or reduced social contact.

Applicable factors: 481 JAC 56.9(2)(3)(5)

Given the significance of the deficiency — particularly the potential negative outcomes
of restraint use and the failure to consult residents first — as well as the number of
residents affected (10) and the facility’s prior history with the deficiency, it was
unreasonable for DIA not to take enforcement action to protect residents from
inappropriate use of restraints.

Instance #9: In the next survey, five and a half months later, DIA found the identical
deficiency at the facility. The findings discussed inappropriate use of restraints
involving 11 residents and indicated:

* For all 11, there was no evidence an evaluation had been done to determine if a less

restrictive device could be used or that the facility consulted with appropriate health
professionals first.

* Three were having negative physical outcomes associated with restraint use —
Resident #47 (decreased ability to ambulate and a pressure sore); Resident #3
(decreased ability to ambulate); and Resident #21 (unable to stand).

* Resident #31 had a history of pressure sores, “giving a potential for recurrent skin
breakdown for someone restrained 24 hours a day.”

* Resident #91 was observed on his back with a chest restraint throughout the survey
in spite of a physician’s order stating “keep resident off back.” The same resident’s
documentation showed “near constant restraint night and day since admission.”

* Resident #72 said the restraint was frequently too tight.
Applicable factors: 481 IAC 56.9(2)(3)(5)

Given the significance of the deficiency — particularly the actual negative outcomes in
the findings and potential negative outcomes of restraint use in general — as well as
the number of residents affected (11) and the facility’s prior history with the
deficiency, it was unreasonable for DIA not to take enforcement action to protect
residents from inappropriate use of restraints.

Also, given the five and a half month interval between Instances #8 and #9, had DIA
taken enforcement action following Instance #8, perhaps the facility would not have
been deficient on the following survey.

21



Instance #10: At the next annual survey, DIA found:
-- two residents were restrained while under direct supervision during meal times;

-- one resident was restrained while nursing staff were in close proximity during meal
times;

-- facility staff said a wrist restraint was used on one resident because they pulled at
their feeding tube, but the resident “was not observed to pull at the feeding tube during
the survey. It was observed that a padded mitt was used during part of the survey and

the feeding tube was not pulled out by the resident when using this less restrictive type
of restraint.”

-- facility staff said another resident was restrained because “the resident was
combative with cares and that the wrist restraints were used when cares were being
performed. At the time the resident was observed with the wrist restraints in place
there were no staff members in the room and no cares were being performed.”

Applicable factors: 481 IAC 56.9(2)(3)(5)

Given the significance of the deficiency and the facility’s prior history with it, it was
unreasonable for DIA not to take enforcement action to protect residents from
continued violations.

Instance #11: Nearly two years later, DIA found the identical deficiency at the

facility. The findings discussed inappropriate use of restraints involving 10 residents
and indicated:

* For seven, there was no evidence an evaluation had been done to determine if a less
restrictive device could be used.

* Four had doctor’s orders for “self releasing” restraints but were having problems,
including: Resident #23 (could not release restraint because of a “decreased
cognition”); Resident #16 (the restraint used was not self-releasing); Resident # 13
(“... when requested, the resident was unable to release the device or even

comprehend simple commands or conversation....”); and Resident #20 (unable to
release restraint).

* Resident #75’s restraint was “up around their chest, which was not only
inappropriate but can pose a risk for choking or making it difficult to breathe. This

was especially risky because this resident wanders throughout the facility and is not
within direct visual contact of staff at times....”

* Two were observed to be restrained throughout the survey (residents #16 and #14).

* Three were restrained after consulting with their legal representatives, but there was

no evidence the facility explained the option of less restrictive devices (residents #16,
#15 and #20).

* Resident #18 had a physician’s order for a restraint “when agitated,” but was
observed several times to be restrained when she was not agitated.

* Resident #19 was restrained due to a family request even though the facility’s
records showed the resident cried and said they did not want to be “tied up.” The
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4.

5.

resident was restrained with a soft tie belt which the surveyor observed to be
inappropriately tied on their upper abdomen.

Applicable factors: 481 IAC 56.9(2)(3)(5)

Given the significance of the deficiency — particularly the actual negative outcomes in
the findings and potential negative outcomes of restraint use in general — as well as
the number of residents affected (10) and the facility’s prior history with the
deficiency, it was unreasonable for DIA not to take enforcement action to protect
residents from inappropriate use of restraints.

ALLEGATION #1 — INSTANCE #12

Issue: Failing to assure residents maintain an appropriate minimum weight

D]IA found the facility had not appropriately responded to weight losses. Seven
residents had been losing weight (including a 14% weight loss in one month and a
17% weight loss over six months) but the facility’s dietary assessments for these
residents lacked protein and calorie needs and intake.

Also, the facility failed to contact the physician of a resident who had a 14% weight
loss in one month. In addition, “Several alert residents stated that the food was bland,
tasteless with no seasoning or of poor quality,” the findings stated.

Applicable factors: 481 IAC 56.9(2)(5)

Given the significance of the facility’s failure to adjust dietary assessments for seven

residents who had been showing significant weight losses, it was unreasonable for DIA
not to take enforcement action to protect residents from continued failures.

ALLEGATION #1 — INSTANCE #13
Issue: Failing to prevent pressure sores (unless unavoidable)

DIA found a resident returned from the hospital with no Jpressure sores. Thirteen days
later, facility documentation stated the resident’s coccyx'® was red. Two weeks later,
the coccyx had a Stage II pressure sore® two centimeters in diameter. At that point,

“staff had not followed up on this area,” the findings stated. During the same period,
the resident had a 9% weight loss.

Two weeks later still, it had grown to a Stage I pressure sore measuring three
centimeters by two centimeters by one centimeter. When the surveyor observed the
area, it was “red and the gluteal fold was excoriated',” the findings stated.

' Coccyx is defined as “the end of the spinal column beyond the sacrum,” according to Webster’s Medical
Desk Dictionary, 1986 edition.

'* Pressure sore, also referred to as a bedsore, is defined as “an ulceration of the tissue deprived of
nutrition by prolonged pressure,” according to Webster’s Medical Desk Dictionary, 1986 edition.

14 Gluteal is defined as “of or relating to the buttocks or the gluteus muscles.” Excoriation is defined as “a
raw irritated lesion.” (Both definitions are from Webster’s Medical Desk Dictionary, 1986 edition.)
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Applicable factors: 481 IAC 56.9(5)

Given the actual harm that could have been avoided had the facility intervened in a

more timely fashion, it was unreasonable for DIA not to take enforcement action to
protect residents from continued violations.

ALLEGATION #1 — INSTANCE #14

Issue:" Moving residents to a different room without prior notice.

DIA found the facility had moved three residents to different rooms without prior
notice, as required. One was still suffering “distress and anxiety” from being moved a
month before the survey. This resident had recently been hospitalized and had
“multiple coronary diagnosis.”

Another was documented as being “upset” by the move. For a third, the consent
documentation had been signed by the resident’s son the day of the move. Further, the
son did not have “power of attorney” to give such consent.

For many nursing home residents, their room is their final, permanent “home.”
Considered in this context, being moved without at least prior notice can have
negative consequences, as illustrated above.

Applicable factors: 481 IAC 56.9(2)(5)
Given the actual harm that DIA found, combined with the finding that this involved

three residents, it was unreasonable for DIA not to take enforcement action to protect
residents from continued violations.

ALLEGATION #1 — INSTANCES #15 and #16

Issue: Failing to wean residents from antipsychotic drugs unless clinically necessary.

The federal “Guidance to Surveyors for Long Term Care Facilities” states, “Residents
must, unless clinically contraindicated, have gradual dose reductions of the
antipsychotic drug. The gradual dose reduction should be under close supervision. ...
... While the facility can refer to a physician’s justification as a valid justification for
use of a drug, it may not justify the use of a drug, its dose, its duration, etc. solely on
the basis that ‘the doctor ordered it.”” The federal guide goes on to indicate that
“clinically contraindicated” applies only under specific criteria to residents with any of
10 specific medical diagnoses, including schizophrenia, acute psychotic episodes and
Huntington’s disease.

Instance #15: DIA found six residents were receiving antipsychotic drugs for
extended periods without any attempts by the facility to gradually reduce the doses.
Four of the six had their doses increased by their physicians, but the justifications (such
as, “can become agitated at times” for a resident also documented as “friendly and
cooperative”) did not meet the federal criteria. One of the four had fallen six times in

the four months since the dose was increased, but there was no indication of falls
before then.

Given the caretaker responsibility attached to facilities, this standard requires facilities

to look out for situations where residents are given antipsychotic drugs without a
medical necessity. In this instance, six residents were receiving these drugs for
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extended periods without any evidence of a medical necessity, or of efforts to wean
them from those drugs.

Applicable factors: 481 IAC 56.9(2)(5)

Given the significance of this deficiency, and the finding that it involved six residents,
it was unreasonable for DIA not to take enforcement action to protect residents from
being given antipsychotic drugs unless medically necessary.

Instance #16: The next annual survey found four residents were receiving

antipsychotic drugs without medically valid reasons. During the survey, the facility
stopped giving the drugs to two of the residents.

Applicable factors: 481 IAC 56.9(2)(3)(5)

Given the significance of this deficiency and the facility’s prior history with it, it was
unreasonable for DIA not to take enforcement action to protect residents from being
given antipsychotic drugs unless medically necessary.

ALLEGATION #1 — INSTANCES #17 through #19

Issue: Failure to correct deficiencies within 90 days

There is no need to expound whether DIA should have taken enforcement action in
these three instances. The facts clearly show that in all three, the facility failed to
correct deficiencies within 90 days. Both federal law [42 USC 1396r(h)(2)(C)] and

state rule [441 JAC 81.19(2)] required the “denial of payment” remedy when facilities
failed to correct deficiencies within 90 days.

In these three instances, the approximate delays were six'months, six and a half
months, and four months. In each case, federal and state law mandated DIA to impose
the “denial of payment” remedy until it documented that the facility had corrected the

deficiency or deficiencies in question. DIA acted unreasonably, therefore, by failing to
meet its mandate in these instances.

Also, given the relatively short intervals between these three instances (occurring
October 1990, July 1991 and August 1992, respectively), had DIA recommended
imposing the denial of payment remedy in the first instance, perhaps the facility would
have more quickly corrected the deficiencies associated with the subsequent instances.

ALLEGATION #1 — INSTANCE #20

Issue: Failure to help residents maintain good nutrition and grooming

DIA found the facility’s failure to help Resident #13 eat resulted in a significant weight
loss of 11% over three months and “was a risk factor in the formation of a stage two

pressure sore.” The findings also state there was potential for harm to three other
residents because of the deficiency.

Applicable factors: 481 IAC 56.9(1)(5)

Given the actual harm caused to Resident #13 and the potential for harm to other

residents, it was unreasonable for DIA not to take enforcement action to protect other
residents from similar problems.
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Conclusion

Based on this information, the Ombudsman concludes DIA’s failure to take adverse action
in response to these instances was unreasonable in light of the evidence.

The Ombudsman therefore concludes Allegation #1 is substantiated.

DIA’s performance in regulating Mahaska Manor

This review has revealed many specific instances where DIA was not meeting expectations
under federal or state law concerning its oversight of Mahaska Manor from 1991 to 1995:

1. ALLEGATION #2 — INSTANCE #1
Issue: Failing to respond timely to changes in residents’ conditions
DIA found problems with the facility’s response to changes involving four residents:

» Facility staff found a large amount of bleeding around Resident #60’s catheter site.
But the resident suffered through eight hours of bleeding and pain before staff
contacted a physician. Staff also failed to take any vital signs. The staff’s failures
“resulted in delay in the provision of needed care and services and could have resulted
in further complications,” the findings state.

» Facility staff found Resident #1 was having elevated blood sugar levels. Staff
contacted a physician, who ordered low doses of insulin. But the insulin did not
control the elevated blood sugars. Staff, however, failed to intervene further.
Eventually, the resident was sent to the hospital and died there three days later of
“sudden death with electro mechanical dissociation,” the findings state.

* Facility staff found Resident #3’s vital signs were abnormal and his color was pale.
But staff failed to contact a physician for 28 hours. When the patient was admitted to _
the hospital two days later, he was having tachycardia, elevated temperature and
elevated white blood count. He died at the hospital about three weeks later “with the
number one cause of death being renal failure,” the findings state. “The failure of the
facility to totally assess the resident and notify the physician timely resulted in delay in
the provision of needed care and services which could have contributed to his death.”

* Facility staff found Resident #63 fell and sustained a small cut by her left eye. About
28 hours later, the medical record shows the resident complained of pain in her left
arm and wrist. Staff called a physician, who ordered the resident be taken to the clinic
for x-rays. Staff tried calling relatives and did not reach one until the evening, 6Y4
hours later. The relative said family members could not take her to the clinic. The
next afternoon, a staff member took her to the clinic. She was diagnosed with a
sprained wrist and ordered to wear a wrist splint. “The failure of the facility to totally
assess the resident, notify the physician timely, and then get her to the clinic resulted in
delay in the provision of needed care and services,” the findings state. “The delay in
treatment of the injury to the wrist caused this resident to suffer needless pain.”
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Applicable factors: 481 IAC 56.9(2)(5)

Given the significance of these findings, particularly the two resident deaths related to
staff’s failure to respond timely, it was unreasonable for DIA not to take enforcement
action to protect residents from continued failures to respond timely to condition

changes.
. ALLEGATION #2 — INSTANCES #2 and #3

Issue: Significant errors in administering medications

Instance #2: DIA found delays in starting antibiotics ordered for a resident whose left
arm was bitten. The physician ordered the antibiotic be given three times a day and to

return the resident to the emergency room “with any sign of infection,” the findings
stated.

The facility failed to administer the first dose until 17 hours after it was ordered. That
same day, according to the findings, staff noted “inflammation, swelling and yellow

drainage. There was no indication a physician was contacted until a call was made to
the clinic” two days later.

After a follow-up appointment, the physician ordered a different antibiotic three times
a day. But the facility failed to administer any for 16 hours.

A week later, according to the findings, staff noted “the left arm was three times larger
than the right.” The resident was admitted to the hospital with cellulitis.

These findings were cross-referenced to another deficiency which resulted in

enforcement action. The Ombudsman, however, believes additional enforcement
action was clearly warranted for several reasons:

* The enforcement action that DIA took resulted from the facility’s failure to follow

“professional standards of quality in assessment/intervention” involving four residents,
including Resident #4.

* These findings involved a separate problem — a significant medication error

involving Resident #4, indicating a nexus between the facility’s failure to timely follow
doctor’s orders and the ensuing infection and physical suffering.

* The facility had a prior history with significant medication errors — the deficiency
was cited the month before and the year prior.

* The enforcement action taken in connection with the other deficiency was a

mandatory $50 per day fine (for failing to correct “upon receipt” of the initial fine) and

lasted two days. The total fine for repeating the deficiency, $100, was only one-fifth
of the original $500 fine.

* Federal law directs states to impose “incrementally more severe fines for repeated or
uncorrected deficiencies.” [42 USC §1396r(h)(2)(A)]

Applicable factors: 481 IJAC 56.9(3)(5)

For these reasons, it was unreasonable for DIA not to take enforcement action to
protect residents from continued significant medication errors.
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Instance #3: The next survey, two months later, included the same deficiency. The
findings detail two significant medication errors:

* Staff gave 250 milligrams of Keflex to the wrong resident.

» Staff twice gave three times the ordered dosage of Diabeta to a resident. The
physician ordered 2.5 milligrams three times a day. Staff gave the resident 7.5
milligrams at 8 a.m. and noon before realizing the error.

Applicable factors: 481 IAC 56.9(3)

Given that this was the third straight survey with this deficiency, and its potential
significance to harm residents, it was unreasonable for DIA not to take enforcement
action to protect residents from continued errors.

Also, given the two month interval between Instance #2 and Instance #3, had DIA

taken enforcement action in the first instance, perhaps the facility would have not have
been deficient on the following survey.

ALLEGATION #2 — INSTANCE #4
Issue: Insufficient numbers of licensed nurses and other nursing personnel

For the fifth straight survey, DIA included this as a deficiency on September 17, 1992.
The findings included:

* Residents said staff did not respond promptly to call lights. Waits of 30 minutes
were common. They sometimes waited up to one and a half hours. This was an

increase from the previous survey findings, which reported a maximum wait of 50
minutes.

* Three residents did not have call light cords within reach, including one who was
calling out for help. _

While DIA fined the facility following this survey because of deficiencies involving
incontinence and pressure sores, documentation from DIA shows surveyors identified
the underlying problem was related to staff training and furnover.

Applicable factors: 481 IAC 56.9(3)
Given the significance of this deficiency — particularly the credible potential for harm
due to the systemic and growing delays in responding to call lights — and the fact this

was being cited for the fifth consecutive survey, it was unreasonable for DIA not to
take enforcement action to protect residents.
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4. ALLEGATION #2 — INSTANCE #5

5.

Issue: Inadequately trained nurse aides

DIA found numerous residents sustained physical injury or harm while being assisted
by inadequately trained nurse aides. Injuries included:

* Unidentified resident — “was observed being pushed in a wheelchair by staff member
#10 and the resident’s feet were bent backwards under the wheelchair. The resident’s
feet were noted to be ran over with the wheelchair wheels.”

* Resident #64 — three centimeter skin tear at the elbow area

* Resident #82 — skin tear to right outer elbow area

* Resident #62 — swollen right eyelid, one-inch bruise encircling the right wrist

* Resident #49 — one centimeter skin tear on right elbow

* Resident #82 — possible hair-line fracture of shoulder

* Five additional incidents of falls and/or minor injury related to staff-assisted
ambulation and/or transfer

* Four other residents received skin tears and bruises from unknown origin
Applicable factors: 481 IAC 56.9(2)(5)

Given the numerous, documented findings of residents sustaining physical injury
and/or harm as a result of this deficiency, it was unreasonable for DIA not to take
enforcement action to protect residents.

ALLEGATION #2 — INSTANCES #6 and #7

Issue: Failing to ensure residents maintain acceptable body weight (unless the
resident’s clinical condition makes this unavoidable)

Instance #6: DIA found five residents had sustained “severe weight loss” over a four-
month period. Weight losses ranged from 7% to 18.2%.

Included was a resident who was hospitalized with a diagnosis of “malnutrition with
significant recent weight loss and altered mental status.” The same resident said “he

could not feed himself because he shook so bad and staff did not assist him very
often,” the findings state.

In and of itself, the significance of these findings — particularly the showing of actual
harm to multiple residents — should have been sufficient to cause DIA to take
enforcement action.

But there was other relevant information — the same deficiency had been cited 14%
months prior and 32 months before that.
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Applicable factors: 481 TAC 56.9(2)(3)(5)

Given the significance of the findings and the facility’s prior history with this
deficiency, it was unreasonable for DIA not to take enforcement action to protect
residents from continued weight loss problems.

Instance #7: The next annual survey found five residents sustained unplanned weight
losses that were “avoidable and significant.” Weight losses were: 10% over five
months; 9% over four months; 12% over eight months; and 9% over five months.

A fifth resident sustained a 10% weight loss over five months. “When observed at
three of three meals, the resident received minimal encouragement or assistance to
eat,” the findings stated. “This resident is blind and was not always told the location
of the food at the beginning of the meal.”

Applicable factors: 481 IAC 56.9(2)(3)(5)

Given the significance of the findings and the facility’s prior history with this
deficiency, it was unreasonable for DIA not to take enforcement action to protect
residents from continued weight loss problems.

ALLEGATION #2 — INSTANCE #8

Issue: Failing to take appropriate steps to prevent the spread of infections.

DIA found three cases where staff did not wash their hands before and/or after

providing hands-on care to residents. “The practices described above can lead to
spread of infections,” the findings stated.

The same survey also found five cases where staff handled dirty linens (i.e., soaked
with urine and/or feces) in a manner that could lead to the spread of infections.

Applicable factors: 481 JAC 56.9(2)(3)

Given the potential significance of improper infection control techniques, and the fact
that the previous survey found a similar deficiency, it was unreasonable for DIA not to
take enforcement actionto protect residents.

ALLEGATION #2 — INSTANCES #9 through #13
Issue: Failure to correct deficiencies within 90 days

There is no need to expound whether DIA should have taken enforcement action in
these five instances. The facts clearly show that in all five, the facility failed to correct
deficiencies within 90 days. Both federal law [42 USC 1396r(h)(2)(C)] and state rule

[441 TAC 81.19(2)] required the “denial of payment” remedy when facilities failed to
correct deficiencies within 90 days.

In these five instances, the approximate delays ranged from four and a half'to seven
months. In each case, federal and state law mandated DIA to impose the “denial of
payment” remedy until it documented that the facility had corrected the deficiency or

deficiencies in question. DIA acted unreasonably, therefore, by failing to meet its
mandate in these instances.
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Also, had DIA recommended imposing the denial of payment remedy in the first

instance, perhaps the facility would have more quickly corrected the deficiencies
associated with the subsequent instances.

ALLEGATION #2 — INSTANCES #14 and #15

Issue: Failure to correct “cited” violation within the time specified

Towa Code section 135C.40 clearly mandates that when DIA fines a facility for a
violation, and the facility fails to correct it within the time specified, DIA shall impose
an additional penalty of $50 for each day the violation continues.

In both of these instances, DIA issued a $300 fine on October 5, 1992 with the
correction date listed as “upon receipt.” But the next survey, November 9, 1992,
included the same two deficiencies that had triggered the fines. In addition, the Post

Certification Revisit Report (PCRR) dated November 2-9, 1992 does not list them as
corrected.

However, other documentation from DIA states the deficiencies were “in compliance”
on the November 9, 1992 revisit [this comes from the fining and citation log for Fining
& Citation Report #969 (F&C 969).]

This factual conflict can be resolved as follows:

* There are three sources of information on this point — the November 9, 1992
survey; the PCRR; and the fining and citation log for F&C 969.

* The first two sources indicate the deficiencies were not corrected as required.

+ The Ombudsman therefore concludes that a preponderance of the evidence indicates
these deficiencies were not corrected as required. DIA was therefore mandated to
impose the additional fine of $50 per day until they were corrected.

ALLEGATION #2 — INSTANCES #16 and #17

Issue: Failing to have food palatable, attractive and at proper temperature

Instance #16: The findings state the facility failed to maintain food at proper
temperatures, which “can lead to food borne illness. Food that is not of proper
temperature makes the food less palatable for the residents, which can lead to
decreased consumption and weight loss.”

The same deficiency had been cited in the previous survey two months prior, as well as
a survey 13 months prior.

Applicable factors: 481 IAC 56.9(3)

Given the deficiency’s potential for harming residents, and the facility’s prior history
with the deficiency, it was unreasonable for DIA not to take enforcement action to
protect residents from unsafe food.

Instance #17: The same deficiency was included in the next survey two months later.
The findings stated the facility “failed to serve food at proper temperatures, hot foods
at 140 degrees or abqve and cold foods at 45 degrees or below. Improper
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temperatures affect palatability and promotes the growth of bacteria which can lead to
food borne illness.”

Applicable factors: 481 YAC 56.9(3)

Given the deficiency’s potential for harming residents, and the facility’s prior history
with the deficiency, it was unreasonable for DIA not to take enforcement action to
protect residents from unsafe food.

Also, had DIA taken enforcement action following Instance #19, perhaps the facility
would not have been deficient again on the following survey.

10. ALLEGATION #2 — INSTANCE #18

Issue: Failure to correct violations as specified by a Notice of Conditional Nursing
Facility License

On July 6, 1994, DIA took two enforcement actions against the facility:
* Issued a Class I citation with a $5,000 fine and correction date as “upon receipt.”

* Issued a Notice of Conditional License which stated, “The facility must substantially
correct the attached violations by July 8, 1994, Failure to correct the attached
violations may result in the suspension or revocation of your license.”

Six weeks later, DIA revisited the facility and found the deficiencies which triggered
the Class I citation had not been corrected. While DIA imposed the mandatory $50
daily fine as required by Iowa Code section 135C.40(1), it did not take any further
licensure action as a result of the August 19, 1994 revisit.'*

Threatening to suspend or revoke a license unless the facility takes specific corrective
action by a certain date, and then failing to carry out the threat when the facility fails to
do so (especially considering two more residents died in connection with the continued
violation), harms DIA’s credibility as an enforcement agency. In this instance, more
than a month had passed since DIA’s deadline for action and the facility still had not
corrected the deficiencies in question.

Given this, it was unreasonable for DIA not to initiate action to either suspend or
revoke the facility’s license under the circumstances. (It is worth noting that the
facility would have had an opportunity to appeal the action, and DIA had previously

rescinded similar actions upon finding the facility had corrected the violations in
question.)

11. ALLEGATION #2 — INSTANCES #19 through #21
Issue: Failure to apply for temporary manager

Former rule 441 IAC 81.19(1)(b) clearly required DIA to request appointment of a
temporary manager whenever it initiated decertification of license revocation

' The August 19, 1994 revisit survey found two more residents had died in connection with these same
deficiencies. These findings are further discussed and analyzed in a later section of this report. See page
53, “Allegation #3 — Instance #3.”
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proceedings.

In these three instances, DIA initiated decertification and/or license revocation
proceedings. Because the rule was not rescinded until July 1, 1995, and these
instances occurred well before that — the first approximately two and half years

earlier — DIA was required to request appointment of a temporary manager. But it
failed to do so.

Asked-why not, Mr. Bennett of DIA did not argue about the rule’s interpretation.
Instead, he indicated DIA’s enforcement philosophy included little or no consideration
for pursuit of temporary managers.

However, this contradicts a previous statement made by former Health Facilities
Division Administrator Pear] Johnson (who has since retired). In a written response to
the State Long-Term Care Resident Advocate’s 1994 report, Ms. Johnson defended

DIA’s practice of allowing poor-performing facilities to operate after they correct
problems.

She then wrote, “The Department does not have any options, it is the law.... We
cannot debate with him [the State Long-Term Care Resident Advocate] the rationale
or reasoning for a law, our responsibility is to enforce the laws as written.”

The Ombudsman agrees. While public officials may have philosophical differences
with the statutes and rules empowering their agencies, such differences do not

normally diminish their obligation to enforce those statutes and rules until they are
rescinded or modified.

Also, had DIA appointed a temporary manager in the first instance, perhaps the
subsequent instances would not have been necessary.

Conclusion

Based on this information, the Ombudsman concludes DIA’s failure to take

adverse action in response to these instances was unreasonable in light of the
evidence.

The Ombudsman therefore concludes Allegation #2 is substantiated.

DIA was not meeting enforcement expectations

Rather than revealing a proactive approach to enforcement, these findings and conclusions
portray an agency that was often reluctant to use enforcement, even when mandated.

Such a reactive view of enforcement — by the agency assigned to oversee facilities
receiving millions of taxpayer dollars — has two troubling and significant implications:

e Residents may not have been getting the quality of care they deserve
and required by law. :

o Taxpayers may not have been getting their money’s worth for certain
Medicaid expenditures.
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Some may question whether these findings and conclusions are based on sufficient
data. Itis true that this investigation reviewed DIA’s oversight of only two long-
term care facilities, out of more than 900 in the state, over a four-year period and
eight-year period, respectively.

However, this was one of the most complex and time-consuming investigations
undertaken in the 27 year history of the Ombudsman’s office. Consideration was

given to expanding the review to examine DIA’s oversight of other facilities, to
provide additional data to analyze.

But this idea was rejected for several reasons:

e The Ombudsman has confidence in the basis for the conclusions in this
report.

e Expanding the review would have prolonge'd, considerably, an
investigation that ultimately took more than four years to conclude.

e The Ombudsman hopes to conduct similar reviews in the future.
At a minimum, the Ombudsman hopes the findings in this report reveal a
compelling need for further study of this important “watchdog” role state
government plays in the lives of Jowa’s nursing home residents.

Further, the Ombudsman believes these findings form a basis for improving the
state regulatory system to better ensure DIA engages in proactive enforcement.

Reasons for improving state regsulato stem

Through this investigation, the Ombudsman has identified a number of reasons for

improving the state regulatory system to better ensure DIA engages in proactive
enforcement:

1. Prc:ltecting residents’ health, safety and quality of life is the right thing
to do.

2. It’s the intent of the law. Previous sections noted where both state and
federal lawmakers adopted language indicating a desire for a proactive
approach to protect residents.

3. Concerning Medicaid-certified facilities, proactive enforcement ensures
taxpayers get a proper return on their Medicaid “investment.”

4. OBRA 1987 requires states to reimburse the Health Care Financing
Administration (HCFA) for monies paid to facilities if they don’t
correct a deficiency in accordance with the plan of correction.

If HCFA exercised its authority pursuant to OBRA 1987, the State of
Iowa could be required to reimburse HCFA for significant amounts of
money. This review indicates HCFA has not been enforcing this
provision from OBRA 1987. But if HCFA did, states such as Iowa
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would have additional incentive to use proactive enforcement to help
and even compel facilities to timely correct their deficiencies.

5. In situations involving Medicaid-certified facilities, some of the federal
policy directives — explained in the next sub-section, and which DIA is
contractually obligated to follow — do not appear to reflect the
proactive enforcement outcomes intended by federal lawmakers.

6. Both the state and federal regulatory systems heavily rely on
discretionary-decision making for imposing enforcement actions.
Discretionary decisions are perhaps the most difficult for government
agencies, because they require a subjective determination based on all
the available information. The difficulty is compounded because this
involves whether to take adverse action against a private facility.

This review, however, indicates DIA was setting too high a standard
for when to take discretionary enforcement action. As a result, it many
times failed to meet the expectations of state and federal law for
protecting residents.

7. The federal regulatory system does not apply to approximately half of
the long-term care facilities in the state — most of the state’s 459
residential care facilities are not certified by Medicaid. This compares
with the 475 nursing facilities in the state, all but 10 of which are
certified by Medicaid.

Residents who live in facilities that are not certified by Medicaid are
protected only by the state’s regulatory system. This makes it all the

more important that the state’s regulatory system proactively enforces
state nursing home laws.

8. During the period of this review, Congress gave strong consideration to
significantly revising OBRA 1987 and to shifting full responsibility for
nursing homes to the states. While these proposals did not become
law, there is ample reason to anticipate the federal regulatory system
could be significantly altered over the next few years.

As a result, it makes sense for the State of Iowa to design its regulatory
system — based on the state’s licensure authority in Iowa Code
Chapter 135C, and therefore distinct from the federal regulatory system

— to protect residents’ health, safety and quality of life regardless of
what happens at the federal level.

The following comment is relevant:

Towa is probably blessed with more than its share of nursing homes guided
by concern and compassion, and staff members who willingly go the extra
mile. But we cannot afford to let our attention flag. Nor can we assume

that the quality of care in nursing homes won’t be affected by a forced
relaxation of federal regulation.

— from October 18, 1995 editorial in The Des
Moines Register, “Less nursing-home oversight”
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While the Ombudsman believes Iowa’s nursing homes, on the whole, provide better
services than compared with the national average, this investigation clearly shows there is
room for improvement. When it comes to our nursing home residents, our primary goal

should be protecting residents’ health, safety and quality of life, regardless of how we
compare with other states.

Some may argue that the state and federal standards place too great a burden on facilities.
But this argument was rebutted in the Institute of Medicine’s 1986 report (requested by
Congress and which preceded OBRA 1987):

A lower standard of medical and nursing practice should not be accepted
for nursing home residents than is accepted for the elderly in the
community. Given the fragility of nursing home residents and their
dependence on medical care for a satisfactory life, practice standards
should even be higher. (“Improving the Quality of Care in Nursing

Homes,” page 4)
The point is best illustrated by the following passage:
Wilbur. Marjorie. Michael. Ruth.

All were residents of Quad-City nursing homes. - All were subjected to
abuse, neglect or injury....

At one time, these people were our neighbors, our co-workers and our
parents. They were our school teachers, our soldiers and our store clerks.
They were as much a part of this community as all of us are today, and they
deserved to live their last days free from abuse and neglect.

— from December 22, 1996 editorial
in The Quad City Times
State Operations Manual (SO

HCFA issued the SOM to give states further direction in regulating long-term care
facilities which are certified by Medicaid.

DIA is obligated to follow the SOM, pursuant to DIA’s contract with the state
Department of Human Services for regulating long-term care facilities certified by

Medicaid.
The SOM is:
o Several hundred pages long, with at least 23 appendices.

o Complicated, as compared with OBRA 1987 and the ensuing federal
regulations.

e An evolving document. Some sections have not been updated since
1985. But many have been revised (or added) at various points since
then. Most of the sections concerning enforcement were revised in
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June 1995, and several have been revised since then, including some as
recently as January 1997. '

Because of its length, complexity and status as an evolving document, the Ombudsman did
not attempt to reconstruct the various versions of the SOM that were in effect during the
period reviewed (1988 through 1996).

However, HCFA significantly revised the SOM section concerning enforcement® effective
June 1995 and has made a number of additional, significant revisions since then.

As a result, and since DIA apparently is required to follow the SOM when it is wearing its
federal enforcement “hat”, the Ombudsman reviewed the SOM as updated through
January 1997.

Some of these SOM revisions, when considered together, appear to confuse — and
perhaps even to contradict — some of the provisions of OBRA 1987 and the 1995 federal
regulations. As a result, the SOM as updated through January 1997 could actually reduce

the potential for proactive enforcement outcomes state and federal lawmakers apparently
were seeking.

[NOTE: In order to better understand the rest of this sub-section, the reader is strongly
urged to review Appendix E before continuing. ]

The best example of this is the SOM’s introduction of a concept called “date certain” in
which the state survey agency:

... determines the date on which remedies will be imposed if the provider
has not achieved substantial compliance. The provider is expected to
correct deficiencies immediately or as soon as possible, but no later than
the date specified by the SA. [survey agency] If substantial compliance is
not achieved by this date, the SA will forward its recommendation to
impose remedies. The date certain is derived by looking at what is in the
best interest of residents in the facility. (See SOM §7304)

The SOM indicates states cannot offer the “date certain” concept if immediate jeopardy
exists or the facility is found to be a “poor performer.”*’

On the other hand, “date certain” indicates facilities which would have faced a minimum of
some type of mandatory enforcement remedy — from Category 1 remedies for

deficiencies in grid boxes D and E; and from Category 2 remedies for deficiencies in grid
boxes F through I (see Appendix G) — can delay and even avoid the remedy by

'° Chapter VI, “Survey and Enforcement Process for SNFs [skilled nursing facilities] and NFs [nursing
Jacilities).”

" The 1995 regulations define “immediate jeopardy” as “a situation in which the provider’s
noncompliance with one or more requirements of participation has caused, or is likely to cause, serious
injury, harm, impairment, or death to a resident.”

The SOM defines “poor performer” as “a facility with a history of ‘in and out’ compliance and/or a
facility that has no system in place to monitor its own compliance.” Remedies are imposed immediately
on “poor performers.”
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correcting the deficiency (or deficiencies) at a later date.”® This includes deficiencies
where there was a finding of actual harm to residents.

This scenario is not affirmatively and directly authorized by OBRA. 1987 and the 1995
federal regulations. Further, a similar system was criticized by the Institute of Medicine’s

1986 report, “Improving the Quality of Care in Nursing Homes,” which was requested by
Congress and preceded OBRA 1987.

Page 148 of the Institute of Medicine’s report stated in part:

The current survey policies and procedures encourage states to consult and
coerce facilities into compliance, not to punish them. The state agency
does not have the authonty under federal regulations to punish a violation
immediately. The survey agency must issue a notice to the operator of a
substandard nursing home, giving the facility a period of time (usually 30 to
60 days) in which to correct deficiencies. The survey agency is instructed
to try to resolve cases before referring them to the formal administrative or
law enforcement system. The agency may apply formal sanctions only if
the facility remains in violation beyond the deadline set for compliance.
Consequently, the facility is not punished for violations directly, but rather
for failing to carry out an administrative order to correct violations by a
certain date. Resort to formal sanctions by a compliance-oriented agency
therefore becomes the last step in a long series of follow-up visits and plans

of correction designed to induce conformity on the part of substandard
facilities. '

The “date certain” concept also appears to create confusion because the 1995 regulations,
in a section discussing notification requirements when a state is taking enforcement action,
state that “... in no event will the effective date of the enforcement action be later than 20
calendar days after the notice is sent.” [See 42 CFR §488.402(f)(5)] The SOM does not
reference this section from the regulations and does not attach a maximum to how long
“date certain” can be extended to a facility.

Neither the 1995 regulations nor the SOM appear to specify a maximum timeframe for a
state survey agency to notify a facility that enforcement action is being taken. However,
there are numerous statements in the regulations and in HCFA’s preamble to the
regulations indicating the goal was to send such notices as soon as practicably possible
after the survey where the violations were found.

For example, 42 CFR §488.402(a) states, “The purpose of remedies is to ensure prompt
compliance with program requirements.”

And in HCFA’s preamble to the 1995 regulations, it stated in part, “We ... are adopting
procedures that allow for the swift imposition of remedies prior to a hearing. We believe
that the intent of the Act was that remedies be imposed as soon as possible in order to
protect the residents.” [See 59 Fed. Reg. 56,155]

'* While the SOM and the 1995 regulations indicate facilities need to be in “substantial compliance” on a
revisit (no deficiencies other than those causing no actual harm with potential for minimal harm), other
information indicates revisits only need to focus on those practices where deficiencies were cited on the
previous survey. For example, Section VI of Appendix P of the SOM states in part, “The purpose of the
post-survey revisit (follow-up) is to re-evaluate the specific care and services that were cited as
noncompliant during the original” survey.
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Second, the SOM indicates states don’t need to make a revisit to determine a facility has
corrected a deficiency and achieved substantial compliance:

Accept Written Documentation That Facility Is in Substantial Compliance
in Lieu of Revisit An onsite revisit may not be necessary to determine if
the facility is in substantial compliance with the requirements.... Ifa
remedy has not been imposed, the SA will not recommend imposition of a

remedy based on the evidence of substantial compliance. [See SOM
7317(C)]

HCFA clarified its position with an “Interim Revisit Policy” issued December 6, 1995
which stated in part:

Revisits will no longer be required if the deficiency (-ies) are determined to

fall into Boxes D, E, or F if there is no finding of substandard quality of
care. [See Appendix G)

Combined, these items create a scenario where a facility can:

e Have deficiencies not involving substandard quality of care, and
meeting the definition of widespread or pattern, showing “no actual
harm with potential for more than minimal harm.” For example, this
could include making significant medication errors with most of the
residents, meeting the definition of “pattern” but not “widespread.”
(Grid Box E on Appendix G)

* Avoid any enforcement action — as well as avoiding a revisit to ensure

timely correction of the problem — by submitting an acceptable,
written plan of correction.

Third, the SOM discourages states from imposing civil money penalties unless the
deficiency involves “serious noncompliance,” defined as:

... noncompliance in which the deficiencies fall in Boxes G, H, or I or
noncompliance which constitutes a finding of substandard quality of care.
[See§7510 and Appendix G]

- Here’s what the SOM says about when nof to impose civil money penalties:

A civil money penalty is a valuable enforcement tool because it can be
imposed, under certain circumstances, for each day of noncompliance when
a provider is out of compliance with the participation requirements and,
therefore, if imposed, a provider cannot avoid the remedy. While a civil
money penalty may be imposed immediately whenever a facility is not in
substantial compliance, HCFA would expect it to occur when the facility is
identified as a poor performing facility or a situation of immediate jeopardy
exists. The civil money penalty may be imposed when a facility is given an
opportunity to correct and a revisit finds that the facility is not in
substantial compliance. However, a menu of remedies from which to
choose exists, and a civil money penalty may not be the most appropriate
choice of remedy in every situation of noncompliance. It may be most
appropriate to reserve the use of a civil money penalty remedy for a
situation in which a facility is identified as a poor performer, a situation
in which immediate jeopardy exists, or a situation of serious
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noncompliance which exists for a facility given an opportunity to correct.
Serious noncompliance includes noncompliance in which the deficiencies
fall in Boxes G, H, orI or noncompliance which constitutes a finding of
substandard quality of care. While the State has the discretion to
recommend the imposition of a CMP for any noncompliance, CMPs would
generally not be considered when a facility has had a good compliance
history and the current noncompliance may be less serious, i.e., the
noncompliance falls in Boxes D, E, or F, without a finding of substandard
quality of care. In cases of less serious noncompliance, other remedies may
be more appropriate. (See §7400 for an explanation of deficiencies which
fall in Boxes D, E, F, G, H, and 1) [emphasis added; See§7510]

Combining the impact of this section with the concept of “date certain ” except in cases of
“immediate jeopardy” or if a facility is identified as a “poor performer,” civil money
penalties would be discouraged even if a facility:

e Had multiple, repeated deficiencies indicating a pattern of potential for
more than minimal harm (or widespread potential for more than
minimal harm that does not involve “substandard quality of care”); and

 Failed to submit an acceptable plan of correction; and

¢ Failed to correct the deficiency by the time of the revisit or failed to
provide written documentation that the deficiencies were corrected.

Combined, these sections from the SOM appear to contradict the report requested by

Congress before it adopted OBRA 1987. The Institute of Medicine’s 1986 report stated
in relevant part:

Fines are a valuable enforcement tool because they can be applied to minor
violations early and often, thus deterring facilities from making more

serious transgressions. They also can be used for serious but isolated
incidents....

For a fining system to be effective, it is essential that the administrative and
legal delays be avoided by prompt, short hearings, that the fines be
graduated according to seriousness, duration, and repetition of the
violations, and that fines be used to deter further violations. All fines
should be large enough to be more costly than the money saved by the
violation. (Institute of Medicine, “Improving the Quality of Care in Nursing
Homes,” page 166)

The SOM includes one other section which appears to have significant relevance to Iowa.

Concerning the “continuation of payments to facilities with deficiencies,” the SOM states
1n part:

There is no prohibition against the SMA [state Medicaid agency) securing
an agreement to repay from a NF [nursing facility] when the State does
not want to initiate a termination action, but does not want to be financially
liable for the NF’s continued noncompliance. However, there is no
authority for the SMA to require that a NF sign such an agreement.
[emphasis added; see §7600())]
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The new rules adopted by DHS in 1995 include a requirement that facilities with

deficiencies agree to repay the state for all payments received if the facility fails to resolve

a deficiency in accordance with its plan of correction. This appears to be contrary to the
preceding section from the SOM.
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ALLEGATIONS #1 and #2:
RECOMMENDATIONS

Based on the conclusion that the first two allegations are substantiated, the Ombudsman is
making a number of recommendations pursuant to Code section 2C.16(5).

The primary objective of these recommendations is to improve the state regulatory
system by enhancing the chances for proactive enforcement results, regardless of
potential changes to the federal regulatory system.

The Ombudsman recommends that DIA’s Health Facilities Division:

1. Adopt and practice a proactive enforcement philosophy as policy. The philosophy
should stress the need to protect residents’ health, safety and quality of life, as
espoused in state and federal law.

2. Rescind 481 IAC 56.9 and adopt a new rule based on the table attached as Appendix
I

Explanation: While the nine factors in the current rule appear to offer the only
objective standards for determining whether to issue a state fine, the factors as written
offer little or no direction in making that determination. As a result, the factors are
open to interpretation and can lead to inconsistent results. For example, the first
factor states, “The length of time during which the violation occurred.” A person is
left to wonder precisely how much time a violation would have to occur in order to
warrant enforcement action under this factor.

In addition, the nine factors offer no guidance concerning how many should be “met”
to warrant issuance of a fine.

The Institute of Medicine’s 1986 report stated in part, “Guidelines on when to initiate
sanctions are necessary for effective state enforcement.... Specified enforcement
procedures would encourage states to be less tolerant of substandard providers, and to
be more consistent in initiating enforcement activity and in setting precedents for
future activities.” (Institute of Medicine, “Improving the Quality of Care in Nursing
Homes,” page 154.)

The proposed table makes it significantly easier for DIA to determine when to impose
a state fine (and if so, to what degree) in connection with a deficiency. The table also
ensures greater consistency concerning those determinations. Instead of having to
assess nine factors, the determination relies on an assessment of four factors which this
investigation indicates are the most crucial:

* Harm. The degree of harm sustainied by residents is the most significant of the
factors. “Harm” should be defined to include any physical or psychological pain,
suffering or impairment that is not insignificant. This would include any unnecessary
delay in the provision of needed treatment or in the healing process for any physical
injury, malady or condition. “Harm” can also be referred to as “outcomes.”

The table classifies the same four degrees of harm used in the new federal regulations

implemented July 1, 1995. “Immediate jeopardy” should be defined identically to the
definition in 441 JAC 81.31.
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The new rule should also clarify that “immediate jeopardy” includes al/ situations in
which a provider’s noncompliance with one or more requirements of participation has
caused, or is likely to cause, serious injury or death to a resident.

* Frequency. The frequency of the violation is the second most important factor. The
table classifies three degrees of frequency in identical fashion to those used in the new
federal regulations. These terms should be defined using the definitions in J. Bennett’s
July 2, 1996 memorandum to DIA staff. (d#tached as Appendix F.)

* History. The facility’s prior history of noncompliance concerning the deficiency is
the third most important factor. Score this factor as follows:

-- One point is assessed if the same deficiency was cited on the last general survey or
any survey in the past twelve months. '

-- Two points are assessed if the same deficiency was cited on the two prior surveys or
the two prior general (annual) surveys.

-- Three points are assessed if the same deficiency was cited on the four prior surveys
or the four prior general (annual) surveys.

* Duration. The length of time during which the violation had been occurring is the
fourth factor.

This factor is scored as follows:

-- One point is assessed if the deficiency has been occurring for at least three months
but not more than six months.

-- Two points are assessed if the deficiency has been occurring for six months or
longer.

Using the table to determine whether a particular deficiency warrants a state fine, first
assess the factors of “harm” and “frequency” to locate the appropriate box on the grid.

Next, score the factors of “history” and “length,” combine the scores and then follow
the instructions in the appropriate box.

Two applications of the table are attached as Appendix K and Appendix L.

Implementation of the table would help DIA meet the requirement imposed by federal
rule 42 CFR 488.312, which states, “HCFA does and the survey agency must
implement programs to measure accuracy and improve consistency in the application
of survey results and enforcement remedies.” [emphasis added]

- Specify in the new rule that when DIA proposes a non-mandated fine pursuant to both

state and federal regulations, DIA will rescind whichever would be greater if the
facility corrects the deficiency within the specified time period. Conversely, the new
rule should specify that DIA will rescind whichever action would be the least severe if
the facility fails to correct the deficiency within the specified time period.

Explanation: This recommendation is designed to encourage facilities to correct
deficiencies.
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4. Amend 481 IAC 58 (chapter concerning state standards for nursing facilities) to

remove the parenthetical notations indicating whether violations are considered Class
I, Class II or Class IIL

Explanation: The proposed state fining grid supercedes the parenthetical notations in
481 IAC 58.

5. Pursuant to 42 CFR 488.303, “... establish a program to reward, through public
Tecognition, incentive payments, or both, nursing facilities that provide the highest
quality care to Medicaid residents....”

6. Publicize deficiencies and enforcement actions.

Explanation: The basis for this recommendation comes from the following statement

on page C10 of DIA’s response to the 1994 Annual Report of the State Long-Term
Care Resident’s Advocate/Ombudsman Program:

“... It is not always the amount of the fine which corrects deficiencies and creates
change in a facility. Rather, the pressure of poor publicity is often the single most

important motivating factor in the correction of deficiencies, especially long-standing
problems.”

In addition, the Ombudsman will be recommending legislative action as follows:
7. Amend Code section 135C.36 as follows:

Every violation by a health care facility of any provision of this chapter or of the rules
adopted pursuant to it shall be classified by the department in accordance with this
section. The department shall adopt and may from time to time modify, in accordance
with chapter 17A rules setting forth so far as feasible the specific violations included in

each classification and stating criteria for the classification of any violation not so
listed.

1. A Class I violation is one which presents an imminent danger or a substantial
probability of resultant death or physical harm to the residents of the facility in which
the violation occurs. A physical condition or one or more practices in a facility may
constitute a Class I violation. A Class I violation shall be abated or eliminated
immediately unless the department determines that a stated period of time, specified in
the citation issued under section 135C.40, is required to correct the violation. A _
licensee is subject to a penalty of not less than twe one thousand nor more than ten
thousand dollars for each Class I violation for which the licensee's facility is cited.

2. A Class II violation is one which has a direct or immediate relationship to the
health, safety or security of residents of a health care facility, but which presents no
imminent danger nor substantial probability of death or physical harm to them. A
physical condition or one or more practices within a facility, including either physical
abuse of any resident or failure to treat any resident with consideration, respect and
full recognition of the resident's dignity and individuality, in violation of a specific rule
adopted by the department, may constitute a Class II violation. A violation of section
135C.14, subsection 8, or section 135C.31 and rules adopted under those sections
shall be at least a Class II violation and may be a Class I violation. A Class II violation
shall be corrected within a stated period of time determined by the department and
specified in the citation issued under section 135C.40. The stated period of time
specified in the citation may subsequently be modified by the department for good

44



cause shown. A licensee is subject to a penalty of not less than ene-hundred-nor-mere
two hundred and nor more than nine hundred and nin
nine dollars for each Class II violation for which the licensee's facility is cited, however

the director may waive the penalty if the violation is corrected within the time specified
in the citation.

3. A Class III violation is any violation of this chapter or of the rules adopted
pursuant to it which violation is not classified in the department's rules nor classifiable
under the criteria stated in those rules as a Class I or a Class II violation. A licensee
shall-net-be-subject-to-a-penalty for-a is subject to a penalty of not less than fifty nor
more than two hundred and forty nine dollars for each Class I violation for which the

licensee’s facility is cited, however the director may waive the penalty if the violation
is corrected within the time specified in the citatiqn—exeept-a&pre“éed-bysee@ﬁe“
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Explanation: This legislative proposal would accomplish several necessary objectives.
First, it would establish fines of $50 to $249 for Class III violations, which currently
include no fine. This investigation revealed that the absence of any fine for a Class ITT
violation renders such a citation essentially meaningless, because its only enforcement
directive — ordering the facility to correct the violation by a specified time period —
is already addressed in federal law and regulations and is therefore redundant. The
recommendation to have a minimum of a $50 fine for a Class ITI violation is
envisioned as a tool to allow DIA to at least “send a message” to compel a facility to
correct a violation without causing significant financial distress to the facility. DIA

could in its discretion issue up to a maximum $249 fine for a Class III violation based
on the circumstances.

The recommendation to amend the ranges for Class I and Class II violations is
intended primarily to bridge the gap under current law (which limits Class II violations
to a maximum of $500 but sets a minimum $2,000 fine for Class I violations.) The
recommendation places the “bridge” between the two at $1,000 because the
ombudsman believes it more reasonable to strike a compromise between the two

rather than raising Class II’s maximum range to $2,000 or lowering Class I's minimum
to $500.

Upon adoption of this legislative proposal, DIA will need to amend 481 IAC 56.3
accordingly.

. Amend Code section 135C.40(1) as follows:

If the director determines, based on the findings of an inspection or investigation of a
health care facility, that the facility is in violation of this chapter or rules adopted under
this chapter, the director within five working days after making the determination,
may issue a written citation to the facility. The citation shall be served upon the
facility personally or by certified mail; e iolot

i il. Each citation shall specifically describe the nature of the
violation, identifying the Code section or subsection or the rule or standard violated,
and the classification of the violation under section 135C.36

Explanation: This proposal would restore uniformity in the event the Legislature
agrees to establish fines for Class IIT violations.
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9.

10.

Amend Code section 135C.41 as follows:

Within twenty business days after service of a citation under section 135C.40, a facility
shall either:

1. Ifit does not desire to contest the citation:

a. Remit to the department the amount specified by the department pursuant to
section 135C.36 as a penalty for each Class I violation cited, and for each Class IT and
Class IIT violation unless the citation specifically waives the penalty, which funds shall
be paid by the department into the state treasury and credited to the general fund; or

b. In the case of a Class II violation for which the penalty has been waived in
accordance with the standards prescribed in section 135C.36, subsection 2, or a Class
III violation for which the penalty has been waived in accordance with the standards

prescribed in section 135C.36, subsection 3, send to the department a written response
acknowledging that the citation has been received and stating that the violation will be

corrected within the specific period of time allowed by the citation; or

2. Notify the director that the facility desires to contest the citation and, in the case of
citations for Class II or Class III violations, request an informal conference with a
representative of the department.

Explanation: This legislative proposal would restore uniformity in the event the
Legislature adopts the previous recommendations. Upon adoption of this legislative
proposal, DIA will need to amend 481 IAC 56.14(1) accordingly.

Amend Code section 135C.44 as follows:

The penalties authorized by section 135C.36 shall be trebled for a second or
subsequent ClassT-er-ClassH-violation occurring within any twelve-month period if a
citation was issued for the same ClassT-erClass-H violation occurring within that
period and a penalty was assessed therefor.

Explanation: This legislative proposal would restore uniformity in the event the
Legislature adopts the previous recommendations. Upon adoption of this legislative
proposal, DIA will need to amend 481 IAC 56.5 accordingly.
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ALLEGATION #3

Whether DIA was unreasonable in its enforcement of long-term care

Jacility-related state and federal laws and regulations involving Mahaska
Manor by taking adverse actions whose severity was not commensurate
with the severity of the violations from 1991 to 1995,

INTRODUCTION

For purposes of determining whether this allegation is substantiated, the Ombudsman will
rely on the same definition of “unreasonableness” given on page 4.

For a review of the State of Iowa’s requirements and responsibilities regarding long-term
care facilities, see Appendix E. The reader is advised, however, that Appendix E is
relatively complicated and reviewing it is not necessary to understanding this section.

Most information in this section comes from DIA surveys involving Mahaska Manor.
Information from other sources is noted.

The Ombudsman’s office reviewed 22 surveys of Mahaska Manor covering é period of
nearly four years (August 1991 to May 1995.) Mahaska Manor closed on September 26,
1995, according to a memo DIA issued the following day to various state agencies.”

Those surveys found a total of 217 deficiencies (including repeats.) The review did not

examine the process by which DIA conducts inspections and determines whether
deficiencies exist.

DIA took 44 adverse actions resulting from those deficiencies. Pursuant to this allegation,
the Ombudsman reviewed whether the severity of those adverse actions was
commensurate with the severity of the violation(s) on which the actions were based,

The review identified three adverse actions where DIA clearly had sufficient basis to take
more severe action but did not.

FINDINGS OF FACT
This section will present:

* The findings on which the three adverse actions were based.
e The facility’s response to the findings.

e The adverse actions DIA took.

** The memo stated in part, “... The facility was only occupied by 19 private pay residents. Threatened
with decertification from the Medicaid Program early in 1995, the facility voluntarily withdrew
participation and discharged all Medicaid residents in May, 1995.” The memo also said the owner had
been negotiating sale of the facility to Mahaska County Hospital, but the hospital withdrew its offer.
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AILEGATION #3 — INSTANCE #1
Federal rule 42 CFR 483.20(d)(3)(i) states:

The services provided or arranged by the facility must ... meet professional
standards of quality.

The federal “Guidance to Surveyors for Long Term Care Facilities” states in part:

“Professional standards of quality” means services that are provided
according to acceptedstandards of clinical practice. Standards may apply
to care provided by a particular clinical discipline or in a specific clinical
situation or setting. ...

The November 9, 1992 survey included a deficiency under F299, referencing the above-
mentioned federal rule. The findings stated:

Based on observation, staff interviews and review of open and closed
resident records it was determined that the facility failed to ensure
professional standards of quality in assessment/intervention when resident
conditions changed. Three of six closed records reviewed and two of
sixteen open records reviewed revealed lack of assessment/intervention
with condition change. Findings include:

1. The review of theclosed record of Resident #82, with diagnoses of
Parkinson’s, dementia, and left hip pinning, revealed that the resident
had a temperature of 103 degrees F rectally at 2:30 am on 10/03/92.
The next entry onthe nurses notes was 10/04/92 at 8:00 pm (41.5
hours later) noting a temperature of 104.4 degrees F rectally. The
physician was notified and the resident was subsequently transferred to
the local hospital &t 10:20 pm that evening where she expired on
10/06/92. There was no assessment of this resident other than the note
of the elevated temperature. The only intervention by the facility was
administration of A cetaminophen and lukewarm water rubdowns for
the fever. [emphasis added]

2. Nurses notes on the closed record of Resident #80, with a diagnosis of
schizophrenia and stroke, indicated that the resident was observed to
exhibit aggressive sexual behavior toward confused female residents
since at least March of 1992. Although a staffing was held with the
resident on 04/07/92, where he was told to stay out of female residents’
rooms, an assessment of the behavior was not done nor did the care
plan address the problem. By October 26, 1992, the facility had
documented at least twelve incidents of fondling female residents or
being verbally abusive to staff, again without assessment of the
behaviors or care plan interventions. Finally on 10/19/92, the physician

was contacted and the resident was transferred to a psychiatric unit for
evaluation.
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3. Resident #34 was observed at 7:25 a.m. on 11/03/92, to wretch and
gag repeatedly after her nasogastric®® tube was flushed with water, and
prior to hanging a new bottle of Isosource EN. The resident vomited a
moderate amount of cream colored liquid and continued to wretch with
a heaving motion. At 8:40 a.m. the resident was observed to vomit a
very large amount of dark brown liquid. The surveyor asked the
charge nurse if the emesis had ever been tested for blood, to which she
stated no, as this had been a chronic thing for months. A transfer sheet

- from the hospital dated 10/02/92, listed the admitting diagnoses as
congestive heart failure and gastrointestinal bleeding. Staff appeared to
be unaware of this diagnosis. There was no further assessment of
intervention for the gastrointestinal problem. Although the physician
was contacted at 3:45 p.m. concerning oxygen usage, there was no
documentation in the record to reflect a report was given regarding
the two emesis [vomiting] which occurred that morning. The resident

had been using a nasogastric tube for feedings since 1988. [emphasis
added]

On 11/04/92, the resident was observed lying on her right side with the
head of the bed elevated 45 degrees. Her respirations were rapid and
shallow, and her face was ruddy and puffy. The surveyor questioned
staff about the possibility of aspiration pneumonia due to the emesis the
previous day. Two nurses confirmed the possibility as the resident had
been treated for aspiration pneumonia earlier in the year. Nurses notes
for the day documented unsuccessful attempts to reach the family and
the physician and edema in the arms and legs with a “grayish looking
left foot”. However, there was no documented assessment of the
resident’s respiratory status.

On 11/05/92, concerns relating to the nasogastric tube, gastrointestinal
bleed, respiratory status, and lack of interventions by staff were
addressed to the director of nursing. She then did a complete resident
assessment and notified both the physician and the family.

4. Resident #41 had documentation on 10/23/92, at 9:30 p.m. of @
moderate amount of blood in the urine and drainage noted at the
urinary meatus.>! No further assessment was done and no
interventions initiated. On 11/03/92, the resident was observed to
have dark urine with a reddish cast in the catheter bag. When the
surveyor brought this to the attention of the facility the physician was

no:l:iﬁ;d and an order obtained for a urinalysis and antibiotics. [emphasis
added]

5. Resident #83’s closed record indicated that first of a series of bruises
were noted on 09/15/92. The resident was receiving a blood thinner
which was discontinued by the physician on 09/25/92 when more
bleeding problems were noted. The resident was seen by the physician

% “Nasogastric” is defined as “of, relating to, being, or performed by intubation [introduction of a tube
into a hollow organ to keep it open or restore its patency if obstructed] of the stomach by way of the nasal
passages,” according to the Webster’s Medical Desk Dictionary, 1986 edition.

# “Meatus” is defined as “a natural body passage; canal, duct,” according to the Webster’s Medical Desk
Dictionary, 1986 edition.

49



on 09/26/92.

There was documentation at 7 a.m. on 09/27/92, that the normally alert
but confused resident was confused, with a yellowish cast to the face
and lower abdomen and the right side of her abdomen was swollen.
Her blood pressure was recorded at 130/50. The med aide notified
licensed practical nurse immediately.

- At 11:55 am the med aide recorded the resident’s blood pressure at

-96/52. The resident’s son was at bedside and voiced concern that his
mother had not acknowledged him there at all. The med aide notified
the licensed practical nurse “stat.”

The resident expired at 2:50 pm with no assessment having been done
and no interventions initiated. [emphasis added)

The facility’s response stated:

Preparation and execution of these plans of correction should not be
construed as an admission of the deficiencies cited.

Professional standards of quality will be met.
This requirement will be met by implementing the following:

[A] registered nurse, licensed # _, [sic] whose job description is attached
to this report, has been hired as full time day shift supervisor, whose duties
will include overall monitoring of notification to resident’s legal
representative or interested family member of instances listed above. This
RN will be responsible for full physical assessments done on a regular
basis, as well as monitoring documentation of all above listed situations. A
mandatory inservice on assessments and proper documentation is
scheduled to take place before 12/10/92. DON [director of nursing]
assumes ultimate responsibility of all duties of the day shift. Supervisor,
DON and scheduling/education coordinator will perform these duties in the
absence of the day shift supervisor.

Nursing staff has been significantly increased. Listing of nursing new hires,
name, job description, and RN license number is attached.

“24 Hour Report” sheets have been implemented, copy attached, to
monitor needs and conditions of each resident. These report sheets will be
a twenty four hour report on each resident’s needs and conditions serving
as free flowing information between all nurses. Monitoring and supervising
this system will be the ultimate responsibility of the DON.

Tape recorders have been purchased (***copy receipt attached) to further

implement free flowing information between nurses of different shifts.

tI\l'llonitct))ring and supervising this system will be the ultimate responsibility of
e DON.

Additional certified nurse aides have been hired and trained in accordance
with state regulations. New nurse aide hires are of a high quality, with full
consideration to experience, professionalism and a responsible and caring
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attitude towards elderly patients. A full list is attached of recent CAN [sic]
hires.

Nurse aide notebooks have been implemented for purpose of CNA
[certified nurse aide] documentation with regard to changes in residents
condition, needs and requests. Charge nurses follow up with proper
implementation of change and/or supervision as need is indicated by CAN
[sic], supervising and initialing the action. DON then monitors all
documentation and action, also initialing documentation.

Care planning nurse will work closely with DSS, SW, FSS, Activities
Coordinator in a free flow of information and documentation, via “24 Hour
Report,” with regard to any and all changes of any and all residents.

Mandatory inservice is scheduled to take place before 12/ 10/92, subject to
be NG tubes and GT tubes.

In connection with this deficiency, DIA issued a Class II citation with a $500 fine. The

citation notice (Fining and Citation Report #977) referenced two state rules that had been
violated: 481 IAC 58.20(2) and 58.20(3).

481 IAC 58.20 states in relevant part:

Duties of health service supervisor. Every intermediate care facility shall
have a health service supervisor who shall:

--- 58.20(2) Plan for and direct the nursing care, services, treatments,
procedures and other services in order that each resident’s needs are met;

58.20(3) Review the health care needs of each resident admitted to

the facility and assist the attending physician in planning for the resident’s
care; (ILIIT)

ALLEGATION #3— INSTANCE #2

About six months later, the May 20, 1993 survey included the same federal deficiency,
F299. The findings stated:

Based on record reviews, it was determined the facility failed to assess

residents adequately to assure their health care needs were met. The
findings are as follows:

1. Resident #70 with a diagnosis of chronic renal failure, diabetes mellitus
and a history of congestive heart failure, was admitted to the facility
from home on 03/08/93, and expired there 04/20/93.

On 03/22/93, documentation in the record noted the resident was
complaining of burning on urination. No followup to this complaint
was found. On 03/30/93, the resident again complained of burning on
urination, with the only documented assessment being that the urine
was clear yellow and without odor. On 04/02/93, the resident was
restless and again complained of burning on urination. Although the
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physician was nottified later that day of a skin tear, there was no
indication of the wirinary complaints being reported, nor of any follow-
up by nursing stza#ff On 04/16/93, the resident was again complaining
of burning on uriimation, and the physician was finally notified. A urine
specimen was ob#zined on 04/17/93, and showed a packed field of
white blood cells and 3 plus bacteria.

On 04/10/93, thi ss same resident had documentation of “lungs sound

‘rattley. Displays loose, non-productive cough.” No further respiratory
assessment was cilone and no follow-up to this condition was
documented. Or1_04/12/93, at 5:30 a.m., documentation indicated the
resident sounded congested and his color was dusky. At 9:30 a.m. the
resident’s tempex—ature was recorded as 95.8 degrees F; however, the
route was not doscumented nor was there any assessment or follow-up
of this low readismg. Although the physician was contacted at 1:00 p.m.
regarding skin tesars, there was no indication the respiratory problems
were reported. €On 04/13/93, at 11:50 p.m. the temperature was again
documented as 925.9F. On 04/14/93 and 04/17/93, respirations were
documented at a poproximately 35 per minute, an increase from his usual
rate of 20-24 per minute. At 4:10 a.m. on 04/19/93, nurses notes
stated, “Resident continues to have rattley sounding respirations.
Displays non-pro ductive loose cough.” At 11:30 p.m. on 04/19/93,
documentation immdicated he still sounded congested, with no
interventions doc=urmented. At 2 a.m. on 04/20/93, the resident was
found without a pulse, blood pressure or respirations.

2. Resident #58, winth a history of chronic gastritis, was hospitalized in
January, 1993, foor a fracture of the left femur resulting from a fall from
the wheelchair. JErom January through April the resident lost twelve
pounds or aloss of 8% of her body weight. On 05/07/93, the resident
developed an open area on the left knee as a result of a bone fragment
from the fracture-. The physician was also notified of a 9 % pound
weight loss frorm April to May, for a loss of 24 % pounds since January.
The resident was documented as having a poor appetite, nausea and
vomiting and loo se stools. The resident had been receiving pain
medications for t he leg fracture, and antibiotics since 04/19/93, for a
urinary tract infeection. The resident had not been assessed for the
relation these me=dications could have to her nausea and vomiting in
view of her histozy of gastritis. On 05/18/93, an order was obtained for
Compazine for nzausea.

The facility’s response stated:

Preparation and execution of this plan of correction should not be
construed as an admission of the deficiencies cited — and on all the
following pages.

This deficiency is in ursing assessments — will be addressed as outline in
the Plan of Correcticon for Tag number F0287.

In connection with this defi ciency, DIA imposed a Class II citation with a $900 treble fine,
pursuant to Iowa Code sectiion 135C.44. [See Appendix A] The citation notice (Fining

and Citation Report #1006) referenced the same two state rules mentioned in Instance #1
above.
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Following the same survey, DIA also imposed two other treble fines:

* A Class I citation and $1,500 fine for violating state rule 481 IAC
58.19(2)(b), involving pressure sores. The findings stated in part, «...
it was determined the facility failed to provide care to prevent the
development of pressure sores, and once present, failed to provide
services to promote healing....”

¢ ~ A Class II citation and $1,200 fine for violating state rule 481 IAC
58.19(1)j(3)(4), involving care for incontinent residents. The findings
stated in part, “... it was determined the facility failed to provide
adequate nursing services for incontinent residents.”

ALLEGATION #3— INSTANCE #3

As a result of two deficiencies discovered at the June 20, 1994 survey, DIA issued a Class
I citation with a $5,000 fine. The citation notice (Fining and Citation Report #1069)

stated the correction date was to be “upon receipt.” It indicated the citation was based on
violations of two state rules:

* 481 IAC 58.14(5) The person in charge shall immediately notify the

physician of any accident, injury, or adverse change in the resident’s
condition.

e 481 IAC 58.20(2) Every intermediate care facility shall have a health
service supervisor who shall ... plan for and direct the nursing care,

services, treatments, procedures, and other services in order that each
resident’s needs are met.

The findings in F&C #1069 identically matched the survey findings under federal tag
numbers F164 and F299..

The next survey was conducted August 19, 1994. Following that survey, DIA issued a

September 6, 1994 letter to the facility stating it had again been found to be in violation of

the two state rules [481 IAC 58.14(5) and 58.20(2)]. As a result, DIA imposed a $50

daily fine for failing to have corrected the violation “upon receziipt” as previously ordered,
‘pursuant to Iowa Code section 135C.40(1). [see Appendix A]

The September 6, 1994 letter stated the $50 per day fine was based on the following
findings from the August 19, 1994 survey:

Based on record reviews, it was determined the facility failed to thoroughly
and promptly assess residents, notify the physician and provide appropriate
interventions when an adverse condition change occurred. Problems were

2 DIA’s “fining and citation log” for this citation indicates the facility was ultimately fined an additional
$800 for failing to correct the violation an additional 16 days — from September 7, 1994 (date facility

received notice of additional fine) to September 16, 1994 (date DIA determined the violation had been
corrected.)
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noted in two of six closed records and two of four open records when
condition changes occurred. The findings are as follows:

1. Closed record #2 was a 56-year old male with muscular dystrophy.
Documentation in the nurses notes indicated that on 7/13/94 at 8:20
a.m. the resident was eating breakfast in the front dining room when he
raised his arm to the nurse. When she asked him what he wanted, he

" was unable to speak, making gestures as though he was unable to
breathe. An interviewable resident, present at the table at the time of
the incident, told the surveyor the man choked on food. The nurse
provided no emergency interventions at that time, instead rushed the
resident to his room at the end of the hallway by the back nurses
station. At 8:25 am., five minutes after the resident showed signs of
distress, he was moved from the wheelchair to the floor. No pulse or
respirations were noted and cardiopulmonary resuscitation (CPR) was
begun. When the finger sweep was done, large amounts of undigested
food were removed from the resident’s mouth. At 8:30 a.m., 911 was
called as an airway could not be established. At 8:35 a.m., emergency

personnel arrived, took over CPR and transferred the resident to the
hospital where he expired at 8:48 a.m.

A late entry in the nurses notes indicated the Heimlich maneuver was
attempted at 8:20 a.m. on 7/13/94; however, it was unsuccessful as the
nurse was unable to reach around both the wheelchair and the resident.
According to the American Red Cross and the American Heart
Association guidelines, in this type of situation, the person should be
immediately placed in a supine position [lying on the back] and with
staff straddling the person’s thighs, an inward and upward abdominal

thIUdSt should be given in an attempt to dislodge the foreign object or
food.

The failure of the facility to be knowledgeable of emergency
procedures and to intervene immediately may have contributed to the
unsuccessful resucitation of this resident. [emphasis added]

2. Closed Record #3 was admitted to the facility on 6/9/94 from the
hospital following repair of a fractured hip. An indwelling catheter was
in place due to urinary retention. On 7/8/94 at 4:30 a.m., nurses notes
described thick, concentrated urine which was milky in color present in
the catheter tubing. There was no indication further assessment was
done, nor was the physician notified. At 9:45 p.m., another entry in the
nurses notes described a large amount of sediment and largely
concentrated foul-smelling urine in the catheter tubing and bag. A
further entry stated, “will put on Dr. call list for UA. On 6/28/94
resident had urinalysis with trace of bacteria and no treatment was
ordered at that time.” Although the resident continued to have dark,
concentrated foul-smelling urine, the physician was not notified until
9:00 a.m. on 7/11/94. At 11:30 a.m. on 7/11/94, the physician ordered
a urinalysis; however, the specimen was not obtained until 3:15 a.m. on
7/12/94. The urinalysis results were abnormal and an antibiotic was
started.
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The failure of the facility to thoroughly assess the resident when he
exhibited signs and symptoms of a urinary tract infection and promptly
notify the physician of the assessed findings resulted in a delay in
treatment, and placed the resident at risk for complications, such as
urosepsis. [emphasis added]

3. On 07/25/94, at 6:55 p.m. Resident #80 was seen by the physician on
call at the facility for hives. The physician ordered Benadryl 50 mg.,

- one capsule every six hours as needed for hives and itch. He also
ordered amoxicillin 500 mg. one capsule three times a day for ten days
if okay with the attending physician. The attending physician was not
contacted until 3 p.m. on 07/26/94, and the orders were not verified
until 4:30 p.m. The initial dose of the amoxicillin was not given until 5
p-m. and the Benadryl was not started until 07/27/94, at 3 a.m. when
the resident requested it due to itching.

The failure of the facility to verify orders promptly resulted in a

significant delay in the resident receiving needed medications.
[emphasis added]

4. Resident #12 was admitted to the facility on 06/29/94, with diagnoses
of possible TIA (transient ischemic attack), confusion due to
Alzheimer’s disease versus chronic use of Librium. On 07/07/94, at
midnight, the nurses notes documented incontinence of foul-smelling
urine. At 3:00 a.m. another entry identified foul-smelling urine with no
further assessment completed. On 07/08/94 and 07/09/94
documentation continued to identify strong odorous urine with no
further assessment and no physician notification. Finally on 07/11/94 at
9:45 a.m. the physician was contacted and a urinalysis ordered;
however, the urine specimen was not obtained until 3:00 a.m. on
07/12/94. The urinalysis reports indicated an infection, and an
antibiotic was ordered at 7:00 p.m. on 07/12/94. The first dose of this
medication was not administered until 8:00 p.m. on 07/13/94.

The failure of the facility to thoroughly assess signs and symptoms of a
urinary tract infection and promptly notify the physician of the
assessed findings resulted in a delay of treatment, and placed the
resident at risk for complications, such as urosepsis. [emphasis added]

Those findings — referenced in the letter under state rules 481 IAC 58.14(5) and 58.20(2)
— matched the survey’s findings under federal tag number F309.

The letter did not list any other survey findings — even though deficiencies were included

under the same two federal tag numbers (F164 and F299) which generated the original
Class I citation following the June 20, 1994 survey.

However, the August 19, 1994 findings from F164 and F299 are relevant in evaluating
this particular allegation.

3 The Ombudsman suspects DIA did not include the findings from F164 and F299 in the September 6,
1994 letter to the facility because from a fining perspective, DIA still would have been limited to the $50
per day fine as mandated by Iowa Code section 135C.40(1), since it involved the same state rule violation.
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This was the sixth straight sumvey to include a deficiency under F299. Because of some
overlapping between the findings listed under F309, F164 and F299 on the survey,

following is a list of those findings from F164 and F299 not already covered in F309
(listed above):

1.

Nurses did not monitor and record color and consistency of bowel
movements after residents received barium for x-ray procedures.
Review of Closed Record #3 revealed that on 07/15/94, the resident

-had an Upper GI at the local hospital. On 07/16/94, at 2400 hours the

resident was checked for an impaction and a large amount of bowel
movement was felt. A Dulcolax Suppository was then given with large
results according to the nurses notes. However, the color or
consistency of the bowel movement was not noted. On 07/18/94, the
resident was admitted to a hospital for a bronchoscopy and hospital
records indicated due to barium being present they were unable to do
an abdominal CAT scan.

Staff indicated there was no procedure to follow up on residents
passing barium after x-ray procedures.

Urine specimen were not always collected promptly and were not
always fresh whensent to the laboratory. Review of Closed Record #3
revealed an order for an urinalysis was received at 11:30 a.m. on
07/11/94. The urine specimen was obtained from an indwelling
catheter on 07/12/94, at 0315 hours and was placed in the refrigerator
until 0800 hours when the lab picked it up.

On 07/12/94, aurine specimen from Resident #12 was obtained at 3
a.m. to comply with an order received at 9 a.m. the previous day.

Both residents had infected urine based on the laboratory reports.
[emphasis added]

Delay in the collection of the urine and then allowing the specimen to
sit for this period of time is not good nursing practice and can lead to
inaccurate findings and delay in treatment. [emphasis added]

. Nurses did not accurately assess and stage pressure sores. Refer to tag

F320 Items 1-3.24

Nurses did not always note route of temperatures taken and when
axillary temperatures were taken, which are not accurate particularly on
the elderly, they were not rechecked when results were abnormal.
(Noted on closed record #1 regarding findings on 06/13 and 06/14/94.)

. Nurses did not always monitor residents closely that were receiving

blood thinners. Review of Closed Record #1 revealed that the resident
was admitted to the facility in January 1994 and was hospitalized for a
vascular bypass inMay 1994. The resident had been receiving
Coumadin (a blood thinner) by mouth daily with no prothrombin time
taken to monitor for bleeding times. There was nothing on her care

24 DIA issued a Class II citation with a $500 fine as a result of the deficiency involving pressure sores.
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plan to monitor her for signs and symptoms of bleeding and/or clotting.
When the resident was admitted to the hospital 06/14/94, where she
died 06/27/94, she was determined to have a severe overdose of

Coumadin according to the hospital records. [emphasis added]

The practices noted in the above examples are contrary to professional
standards nursing practice.

The facility’s response to the deficiency under F164 stated:

Preparation and execution of this plan of correction should not be
construed as an admission of the deficiencies cited - and on all following
pages.

Notification of changes — DON will read nurses’ notes daily and be
knowledgeable of all change of conditions. Telephone orders from
physicians will be checked throughout the day regarding all calls and
orders. An extra nurse has been added daily to float thru facility to make
all physician calls. This nurse supervisor will be responsible to call
physician promptly to inform of any COC [change of condition]. Weekly
nurses meetings have continued regarding proper assessments and timely
calls to physicians. This area to be monitored daily by DON and/or ADM.

The facility’s response to the deficiency under F299 stated:

Preparation and execution of this plan of correction should not be
construed as an admission of the deficiencies cited - and on all following
pages.

RN consultant has held two lengthy inservices with all nurses regarding
professional standards of nursing and proper assessing and caring for the
residents at Mahaska Manor. DON will personally assess each pressure
sore weekly and review the progress of treatments. An ET nurse has been
contacted to establish a base line for all pressure sores. All lab orders will
be reviewed by DON weekly and any order for urine specimen will be
taken to lab promptly. RN consultant has instructed all nurses that axillary
temperatures will no longer be taken. These areas will be monitored
closely by DON and/or ADM.
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ANALYSIS AND CONCLUSIONS

This review revealed three instances where DIA took enforcement action whose severity
was not commensurate with the severity of the violation on which the action was based:

1. ALLEGATION #3 — INSTANCE #1

Deficiency: Failing to notify the physician immediately upon adverse change in
resident’s condition and failing to follow professional standards of quality

DIA found the facility violated this standard five times:

-- Staff found Resident #82 had a temperature of 103 degrees but failed to intervene or
call her doctor for 42 hours. When the facility finally did call her doctor, she was
transferred to the hospital, where she died two days later.

-- an unspecified number of female residents were fondled by Resident #80 over a six-

month period after the facility found he had been exhibiting aggressive sexual behavior
to confused female residents. The facility’s response to the initial discovery was to tell
the man (diagnosed with schizophrenia) to stay out of females’ rooms. Ultimately, the

facility contacted a physician and the man was transferred to a psychiatric unit for
evaluation.

-- nursing staff were failing to assess why Resident #34 was continually, over at least a
month, coughing up moderate-to-large amounts of liquid. They were apparently
unaware she had a diagnosis (in the facility’s medical record) of gastrointestinal
bleeding and had not tested the liquid for blood. Though staff contacted the physician

several hours after two such incidents, there was no documentation that staff told the
physician about them.

-- staff found a modemté amount of blood in Resident #41°s urine, but did not assess
the problem or attempt to intervene. Eleven days later, when the surveyor noted the
resident’s urine had a “reddish cast,” the facility contacted the physician.

-- eight hours before Resident #83 died at the facility, staff found she was confused
“with a yellowish cast to the face and lower abdomen and the right side of her
abdomen was swollen.” Five hours after , staff found her blood pressure had
significantly dropped and her son “voiced concern that his mother had not
acknowledged him there at all.” However, staff failed to assess the resident or
intervene, and she died three hours later.

These findings show a number of residents unnecessarily suffered actual harm due to
the facility’s failure to meet this standard. Two residents died. Several were fondled.
One had blood in his urine for eleven days — and his physician was contacted only
after the surveyor noted the problem. _

These multiple examples of significant harm to residents’ health and safety clearly
indicated there was “an imminent danger or a substantial probability of resultant or
physical harm to the residents of the facility” — the definition of a state-authorized
Class I citation, punishable by a fine ranging from $2,000 to $10,000.

But DIA only imposed a Class II citation, with a $500 fine (maximum allowed for a
Class IT violation.) In the notice to the facility, DIA cited two state rules: 481 JAC
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2.

58.20(2) and 58.20(3). Pursuant to 481 IAC 56.7 (see Appendix B) these two rules’
parenthetical notations include the Roman numerals “II” and “IIT” — indicating neither
rule in and of itself can lead to a Class I citation.

However, 481 IAC 56.12 authorizes DIA to issue a Class I citation when “... one or
more practices exist in a facility which are a result of multiple lesser violations of the
statutes or rules, which taken as a whole constitute an imminent danger or a

substantial probability of resultant death or physical harm to the residents of the
facility.”

Since the notice cited two rules that were in violation, DIA had authority to combine
the two and issue a Class I citation. And, given the severity of the findings as
described above, DIA should have exercised that authority in this instance.

ALLEGATION #3 — INSTANCE #2

Deficiency: Failing to notify the physician immediately upon adverse change in
resident’s condition and failing to follow professional standards of quality

Twenty-nine days before his death, Resident #70 complained of “burning on
urination,” but the facility didn’t do anything.

Twenty-one days before his death, he complained again of “burning on urination,” but
staff did not intervene or contact his physician.

Eighteen days before his death, he complained yet again of burning on urination, but
staff did nothing.

Ten days before his death, the resident was documented with “lungs sound rattley.
Displays loose, non-productive cough.” But the facility didn’t do anything.

Eight days before his death, he was documented as sounding congested, his color was

dusky, and his temperature was low (95.8 degrees Farenheit), but the facility didn’t do
anything. .

Seven days before his death, his temperature was again recorded at 95.8 degrees
Farenheit, but the facility didn’t do anything.

Six days before his death, his respirations were documented at 35 per minute, up from
his usual rate of 20-24 per minute, but the facility didn’t do anything,

Four days before his death, he again complained of burning on urination. This time,
the facility notified the physician. A urine specimen was obtained the next day,
showing “a packed field of white blood cells and 3 plus bacteria.”

Three days before his death, his respirations again were documented at 35 per minute,
but the facility didn’t do anything.

The day before his death, documentation stated he still sounded congested, but the
facility didn’t do anything.

The next day, “the resident was found without a pulse, blood pressure or respirations.”
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- Inall, the facility had nine “warning signs” that this resident was in trouble — nine
chances over a month to intervene before the resident died.

These findings are particularly egregious. It is difficult to imagine how DIA could
have issued anything other than a Class I citation in connection with this deficiency,

based solely on its findings concerning the facility’s failure to intervene before
Resident #70’s death.

But that wasn’t all. The findings also describe how Resident #58 lost 24 pounds
(more than 16% weight loss) from January to May 1993. She was documented as
having “a poor appetite, nausea and vomiting and loose stools.”

In January 1993, she had been hospitalized with a broken leg. In the following five
months, the resident — who had a history of chronic gastritis?® — was receiving pain

medications. And beginning April 19, 1993, she started receiving antibiotics for a
urinary tract infection.

“The resident had not been assessed for the relation these medications could have to
her nausea and vomiting in view of her history of gastritis,” the findings stated. “On
05/18/93, an order was obtained for Compazine for nausea.”

The findings don’t indicate what prompted the order for Compazine. Nonetheless, it

reveals the facility again failed to follow professional standards of quality to assess the
resident at some earlier point.

Similar to Instance #1 above, DIA had authority to combine the two state rules it cited
[481 IAC 58.20(2) and 58.20(3)] to issue a Class I citation, pursuant to 481 IAC

56.12. And, given the severity of the findings as described above, DIA should have
exercised that authority in this instance.

It should also be noted that the $900 fine issued for the above-described findings was
inconsistent when compared with the findings associated with violations involving:

- failing to prevent and treat pressure sores ($1,500 fine); and
- failing to properly care for incontinent residents ($1,200 fine).

This inconsistency further reinforces the case that DIA failed to take enforcement
action concerning Instance #2 that was commensurate with the severity of the findings.

3. ALLEGATION #3 — INSTANCE #3

Deficiency: Failing to notify the physician immediately upon adverse change in
resident’s condition and failing to follow professional standards of quality

Since the findings of fact for this particular instance are relatively long and complex,
here’s a summary: Seven specific incidents were found where the facility violated these
standards — two of the incidents led to resident deaths — and all DIA did was impose
the mandatory $50 per day fine pursuant to Code section 135C.40(1).

3 “Gastritis” is defined as “inflammation, especially of the mucous membrane of the stomach,” according
to Webster’s Medical Desk Dictionary, 1986 edition. '
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The fine, which continued for 16 days and reached $800, paled in comparison to the
$5,000 fine imposed just two months before in light of similarly grave findings.

Given the significance of the new findings, combined with the facility’s failure to
correct these violations as ordered just two months before, as well as the fact that this
was the sixth straight survey over a 15-month period to include a deficiency under

F299 (professional standards of quality), there was a compelling need for DIA to take
additional enforcement action, such as:

- initiation of license revocation proceedings; and/or
-- recommending DHS terminate the facility’s Medicaid contract.

Based on this information, the Ombudsman concludes the adverse actions taken by
DIA in these three instances were unreasonable in that the degree of the actions
was not commensurate with the severity of the violations.

The Ombudsiman therefore concludes Allegation #3 is substantiated.

RECOMMENDATION

The cure for these instances of failing to take enforcement action commensurate with the
severity of the findings is for DIA to adopt and practice a proactive enforcement
philosophy, as already discussed in a previous section.

In addition, the Ombudsman will be recommending legislative action to amend Code
section 135C.40(1) as follows:

... Failure to correct a violation within the time specified; unless the
licensee shows that the failure was due to circumstances beyond the
licensee’s control, shall subject the facility to a further penalty of fifty
dollars for each day that the violation continues after the time specified for
correction. The director may increase the further penalty by an amount u

to. but not exceeding, the amount of the original fine_ if one was issued.

Such a legislative amendment would give DIA flexibility to impose more severe fines in
such circumstances, as warranted.

This recommendation is borne out of Instance #3 in this section, where state-authorized
enforcement remedies limited DIA to issuing a $50 per day fine for failing to correct a
violation that had drawn a $5,000 fine just two months prior. The $50 per day fine is
discontinued when DIA finds the facility has corrected the violation.

In Instance #3, the $50 per day fine continued for 16 days. While that was the longest
such fine found during the Ombudsman’s review of DIA’s oversight of these two facilities,
the resulting $800 fine paled in comparison to the $5,000 fine imposed two months prior,
considering they were issued for the identical problem.
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ALLEGATION #4

Whether DIA’s systm of documenting its oversight of long-term care

Jacilities is objectionable in that it is not easily understood by the general
public.

Inspection reports are the only available objective measure of life in a

nursing home. Theyare also one of the best-kept secrets in the U.S.
health-care system....

— from Consumer Reports magazine's
August 1995 article concerning nursing homes

The full inspection reports are often very difficult to read. Some of them
are more than 100 pages long. They usually contain professional jargon,
medical terminology, and references to nursing home standards.

— from “The Consumer Guide to Nursing
Homes in Southeast Michigan,” published
in 1994 by Citizens for Better Care,
a non-profit consumer organization

FINDINGS OF FACT

Towa citizens make a significant investment in helping to pay for services offered by the
state’s nursing homes. Thatinvestment approached $100 million in the most recent year
for which data was available [DHS figures show the state’s Medicaid program contributed
about $97.6 million for fiscal year 1996.] An additional $170.2 million was contributed by

the federal Medicaid program, meaning more than a quarter of a billion dollars was paid
by Medicaid to Iowa nursing homes in fiscal year 1996.

Each year, some of those citizens who help fund Medicaid are faced with the emotional
difficulty of choosing the best nursing home for a family member. The decision can effect
the quality of life for a loved one during the rest of his or her life. For the average

consumer, the difficulty is made greater by the lack of any kind of an objective system to
rate facilities.

Some contact DIA for guidance. Given its oversight role, DIA has a fairly significant

amount of information concerning facilities’ performance in meeting state and federal
standards.

While DIA has myriad types of documentation, none summarize the essential elements of a

facility’s performance over a period of time and any adverse actions taken by DIA in
connection with violations.
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Instead, in order to get an objective understanding of a facilify’s performance over a
period of time, a person would need to:

* Obtain copies of the following documents pertinent to the period under
review:

-- Statements of Deficiencies and Plan of Correction;
--- Fining and Citation reports;
-- other documents referencing non-fining adverse actions.

* Review the documents and try to understand them. Depending on the
length of the period to be reviewed and the number of problems found

by ll()IA, this could be an extremely time-consuming and complicated
task.

If that person was trying to compare multiple facilities (i.e., someone shopping for the best
nursing home for a family member), they would need to repeat the above-described
process for each facility.

This may explain why DIA, instead of sending out boxes of documentation, offers to
review its file on a facility (or facilities) and call people back with a summary of what has
happened over the past year or so. Mr. Bennett stated in the June 6, 1996 interview with
Mr. Burnham that DIA typically offers to summarize survey results from the past year and
any adverse actions DIA took. Mr. Bennett said DIA also encourages people to visit a

facility and, among other things, review the statement of deficiencies posted for public
review.

Mr. Bennett indicated DIA does not track the number of such calls. He also said some
callers ask for DIA’s rating of a facility, but DIA does not rate facilities.

ANALYSIS AND CONCLUSIONS

This investigation demonstrated that DIA’s documentation can be extremely confusing to
anyone outside the regulatory system — and at least somewhat confusing to those within
the system. This, along with the sheer volume of data reviewed and the number of issues
identified, is the primary reason this investigation was not completed in a timely fashion.

Few families, if any, would have the time and resources the Ombudsman’s office expended
in this matter.

Based on this information, the Ombudsman concludes DIA’s system of documenting its

oversight of long-term care facilities is objectionable in that it is not easily understood by
the general public.

The Ombudsman therefore concludes Allegation #5 is substantiated.
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RECOMMENDATION

The Ombudsman recommends DIA develop and implement a system designed to help
consumers make informed decisions in selecting and monitoring a long-term care facility.
DIA should solicit and consider input from consumer groups and Iowa Partners for
Resident Care.® The system should include the following features:

1. Areport card will be created by DIA for every inspection of a long-term care facility.
The report card will be created simultaneously with the Statement of Deficiencies and
initiation of any enforcement actions.

2. All report cards will include a summary of all enforcement actions taken as a result of
the inspection findings.?

3. For each general inspection, the report card will indicate the facility’s compliance with
a yet-to-be-determined number of “critical deficiencies.” For example, if 45
requirements are identified as critical, the report card for each general survey would
include a ratio [x/45] indicating the number of requirements the facility- was found to
be in compliance with. The ratio would be followed by a percentage [i.e., 45/45
would be 100 percent; 40/45 would be 88.9 percent; etc.]

4. The number and identity of “critical deficiencies” should be determined by DIA with
input from consumer groups and Iowa Partners for Resident Care. Consideration
should be given to those “critical deficiencies” identified by Consumer Reports
magazine and the Detroit Free Press Newspaper.”? Consideration should also be given
to the September 1996 report, “Stakeholders Opinions Regarding Important Measures
of Nursing Home Quality for Consumers.”

26 Jowa Partners for Resident Care includes representatives from a variety of government and private
agencies (DIA, DHS, the Department of Elder Affairs, lowa Health Care Association, Iowa Association of
Homes and Services for the Aging, Iowa Council for Health Care Center and consumer advocates.)
According to literature from the group, “This partnership has been formed with the assistance of the
Health Care Financing Administration. The purpose of the group is to enhance communication between
providers and government agencies while completing joint projects which benefit Iowa’s growing elderly
population.”

%’ Any enforcement actions authorized by state law should immediately be added to the facility’s report
card. However, DIA may not have authority to immediately include those actions authorized by federal
law until after the appeals process is finalized [pursuant to 42 USC §1396r(g)(5) and 42 CFR 488.325].

% Consumer Reports magazine published a three-part series about nursing homes in August-October
1995. The series included a section rating national nursing home chains and groups, which was based on
facilities® performance with 69 “critical deficiencies” identified by Consumer Reports. The Detroit Free
Press published a series of articles about nursing homes in Michigan from October 7-11, 1996. The Free-
Press series included a section rating Michigan’s nursing homes. According to Alison Young, the
reporter who worked on the series, the Free-Press ratings system was based on a modification of the 69
“critical deficiencies” identified by Consumer Reports. The modification was necessary, Young said,
because HCFA had revised and consolidated the set of federal standards since the Consumer Reports
series. Using federal “crosswalk™ data to compare the old set with the new set, the Free-Press was able to
come up with a modified set of 46 “critical deficiencies.” That set is attached as Appendix M.
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9.

For each revisit inspection, the report card will indicate the ratio of deficiencies
corrected as compared with the number of deficiencies identified on the prior survey,
along with the percentage. For example, if a surveyor revisited a facility to determine
the status of ten deficiencies found on the prior survey, and the surveyor found nine

had been corrected, the report card would state: “9/10 deficiencies corrected (90
percent).”

For each complaint inspection, the report card will indicate the ratio of deficiencies
identified as compared to the number of requirements reviewed. For example, if
pursuant to a complaint, a surveyor reviewed a facility’s performance concerning ten
requirements, and the surveyor found the facility was in compliance with eight of the

requirer)nents, the report card would state: “8/10 complaints unsubstantiated (80
percent).”

[Examples of how report cards could be structured are attached as Appendix N.]

When DIA implements this system, it should make every reasonable opportunity to
notify the public about the system. This would include, but is not limited to, sending a
press release about the system to all daily and weekly newspapers, as well as all

television and radio stations. Other options could include newsletters and public
service announcements.

Report cards should be revised only to correct errors or to revise summary information
concerning enforcement actions pursuant to any modifications as a result of a facility’s
appeals. For example, if an enforcement action is modified or rescinded, that facility’s

report card would be revised to indicate the action initially proposed and the fact that
it was modified or rescinded.

Report cards should be made available to the general public upon request.

10. Each report card should include basic information designed to help consumers get

more information about long-term care facilities (such as HCFA’s publication, “Guide
to Choosing a Nursing Home™), and how to file complaints, including phone numbers
and addresses of appropriate state and federal agencies.
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DIA COMMENTS REGARDING
OMBUDSMAN’S INVESTIGATION

Following the investigation, the Ombudsman met with DIA Director Kim Schmett and
Health Facilities Division Administrator J. Bennett to consult about the Ombudsman’s
findings and conclusions.

Mr. Schmett indicated he does not generally dispute the Ombudsman’s findings
concerning DIA’s oversight of the two nursing homes involved. However, he emphasized
that since his appointment as agency director last year, DIA’s Health Facilities Division

has taken steps to ensure proactive enforcement of nursing home laws. These steps
include:

1. A commitment to “Continuous Quality Improvement.” Results to date
have included:

-- a mission statement saying, “To promote and protect the rights of

persons who receive services from an entity inspected or regulated by
the Division.”

—-a 51m1larly focused “Vision Statement” and nine “Guiding
Principles.”

2. A new policy requiring that whenever a resident’s death is mentioned in
a deficiency statement, the deficiency must be considered at a

“determination meeting” (formal consideration of possible enforcement
action).

3. A new policy requiring surveyors to contact the chair of the local Care
Review Committee on all surveys and complaint investigations.

4. A new policy requiring a facility’s license be put on conditional status
when a state-authorized Class I citation is issued, or when federal-

authorized Category 2 or 3 remedies are imposed due to continued
noncompliance.

Mr. Schmett also said he generally supports the Ombudsman’s recommendations for
improving DIA’s enforcement of nursing home laws.

The Ombudsman is encouraged by Mr. Schmett’s comments. However, without further

study, the Ombudsman is unable to conclude that DIA is now adequately regulating
nursing homes. The Ombudsman hopes to conduct a similar review in the future.
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Appendix A

"~

CHAPTER 135C
HEALTH CARE FACILITIES

Cost-related systems, § 249.12

Definitions.

Purpose—rules—special classifications—protection and advocacy agency.
Nature of care.

Residential care facilities.

Limitations on use.

License required.

Application—fees.

Scope of license.

Inspection before issuance.

Denial, suspension or revocation.
Notice—hearings.

Conditional operation.

Judicial review.

Rules.

Time to comply.

Inspections.

Duties of other departments.

Employees.

Public disclosure of inspection findings—posting of citations.
Information distributed.

Penalties.

Applicable to governmental units.

Express requirements for admission or residence.
Personal property or affairs of patients or residents.

Care review committee appomtments—dun&s—dlsclosure—-habxhty
Director notified of casualties.

Federal funds to implement program.

Conflicting statutes.

License list to county commissioner of elections.

Operation of facility under receivership.

Discharge of medicaid patients.

Hospice services covered by medicare.

Child or dependent adult abuse information and criminal records—evaluations.
Medication alde—cemﬁcanon

Reserved.

VIOLATIONS

Violations classified—penalties.
Comoplaints alleging violations—confidentiality.
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135C.38 Inspections upon complaints.

135C.39 No advance notice of inspection—exception.
135C.40 Citations when violations found—penalties—exception.
135C.41 Licensee's response to citation.

135C.42 Informal conference on contested citation.
135C.43 Formal contest—judicial review.

135C.44 Treble fines for repeated violations.

135C.45 Refund of penalty.

135C.45A Notification penalty.

135C.46 Retaliation by facility prohibited.

135C.47 Report listing licensees and citations.
135C.48 Information about complaint procedure.

135C.1 Definitions.

1. "Adult day care services” means an organized program of supportive care provided for
sixteen hours or less in a twenty-four-hour period to persons who require support and assistance
on a regular or intermittent basis in a licensed health care facility.

2. "Department" means the department of inspections and appeals.

3. "Direction” means authoritative policy or procedural guidance for the accomplishment ofa
function or activity.

4. "Director” means the director of the department of inspections and appeals, or the director's
designee.

5 "Governmental unit" means the state, or any county, municipality, or other political
subdivision or any department, division, board or other agency of any of the foregoing.

6. "Health care facility” or "facility” means a residential care facility, a nursing facility, an
intermediate care facility for persons with mental illness, or an intermediate care facility for
persons with mental retardation.

7. "House physician" means a physician who has entered into a two-party contract with a
health care facility to provide services in that facility.

8. "Intermediate care facility for persons with mental illness” means an institution, place,
building, or agency designed to provide accommodation, board, and nursing care for a period
exceeding twenty-four consecutive hours to three or more individuals, who primarily have mental
illness and who are not related to the administrator or owner within the third degree of
consanguinity.

9. "Intermediate care facility for persons with mental retardation” means an institution or
distinct part of an institution with a primary purpose to provide health or rehabilitative services to
three or more individuals, who primarily have mental retardation or a related condition and who
are not related to the administrator or owner within the third degree of consanguinity, and which
meets the requirements of this chapter and federal standards for intermediate care facilities for
persons with mental retardation established pursuant to the federal Social Security Act, §
1905(c)(d), as codified in 42 U.S.C. § 1936d, which are contained in 42 C.F.R. pt. 483, subpt. D,
§ 410-480.

10. "Licensee” means the holder of a license issued for the operation of a facility, pursuant to
this chapter.
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11. "Mental illness” means a substantial disorder of thought or mood which significantly
impairs judgment, behavior, or the capacity to recognize reality or the ability to cope with the
ordinary demands of life.

12. "Nursing care” means those services which can be provided only under the direction of a
registered nurse or a licensed practical nurse.

13. "Nursing facility” means an institution or a distinct part of an institution housing three or
more individuals not related to the administrator or owner within the third degree of
consanguinity, which is primarily engaged in providing health-related care and services, including
rehabilitative services, but which is not engaged primarily in providing treatment or care for
mental illness or mental retardation, for a period exceeding twenty-four consecutive hours for
individuals who, because of a mental or physical condition, require nursing care and other services
in addition to room and board. '

14. "Person” means any individual, firm, partnership, corporation, company, association or
joint stock association; and includes trustee, receiver, assignee or other similar representative
thereof.

15. "Physician" has the meaning assigned that term by section 135.1, subsection 4.

16. "Rehabilitative services” means services to encourage and assist restoration of optimum
mental and physical capabilities of the individual resident of a health care facility.

17. "Residential care facility” means any institution, place, building, or agency providing for a
period exceeding twenty-four consecutive hours accommodation, board, personal assistance and
other essential daily living activities to three or more individuals, not related to the administrator
or owner thereof within the third degree of consanguinity, who by reason of illness, disease, or
physical or mental infirmity are unable to sufficiently or properly care for themselves but who do
not require the services of a registered or licensed practical nurse except on an emergency basis.

18. "Resident" means an individual admitted to a health care facility in the manner prescribed
by section 135C.23.

19. "Respite care services” means an orgamzed program of temporary suppomve care
provided for twenty-four hours or more to a person in order to relieve the usual caregiver of the
person from providing continual care to the person.

20. "Social services" means services relating to the psychologlcal and social needs of the
individual in adjusting to living in a health care facility, and minimizing stress arising from that
. circumstance.

21. "Supervision” means direct oversight and inspection of the act of accomplishing a function
or activity.

[C50, 54, 58, 62, 66, 71, 73, 75,77, 719, 81, § 135C.1]}

87 Acts, ch 194, § 1; 90 Acts, ch 1039, § 2-5; 94 Acts, ch 1151, §1; 96 Acts, ch 1129, § 24

Subsections 6, 8, and 9 amended

135C.2 Purpose—rules—special classifications—protection and advocacy agency.

1. The purpose of this chapter is to promote and encourage adequate and safe care and housing
for individuals who are aged or who, regardless of age, are infirm, convalescent, or mentally or
physically dependent, by both public and private agencies by providing for the adoption and
enforcement of rules and standards:

a. For the housing, care, and treatment of individuals in health care facilities, and

b. For the location, construction, maintenance, renovation, and sanitary operation of such
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health care facilities which will promote safe and adequate care of individuals in such homes so as
to further the health, welfare, and safety of such individuals.

2 Rules and standards prescribed, promulgated, and enforced under this chapter shall not be
arbitrary, unreasonable, or confiscatory and the department or agency prescribing, promulgating,
or enforcing such rules or standards shall have the burden of proof to establish that such rules or
standards meet such requirements and are consistent with the economic problems and conditions
involved in the care and housing of persons in health care facilities.

3. a. The department shall establish by administrative rule the following special classifications:

(1) Within the residential care facility category, a special license classification for residential
facilities intended to serve persons with mental illness.

(2) Within the nursing facility category, a special license classification for nursing facilities
which designate and dedicate the facility or a special unit within the facility to provide care for
persons who suffer from chronic confusion or a dementing illness. A nursing facility which
designates and dedicates the facility or a special unit within the facility for the care of persons who
suffer from chronic confusion or a dementing illness shall be specially licensed. For the purposes
of this subsection, "designate” means to identify by a distinctive title or label and "dedicate”
means to set apart for a definite use or purpose and to promote that purpose.

b. The department may also establish by administrative rule special classifications within the
residential care facility, intermediate care facility for persons with mental illness, intermediate care
facility for persons with mental retardation, or nursing facility categories, for facilities intended to
serve individuals who have special health care problems or conditions in common. Rules
establishing a special classification shall define the problem or condition to which the special
classification is relevant and establish requirements for an approved program of care
commensurate with the problem or condition. The rules may grant special variances or
considerations to facilities licensed within the special classification.

c. The rules adopted for intermediate care facilities for persons with mental retardation shall be
consistent with, but no more restrictive than, the federal standards for intermediate care facilities
for persons with mental retardation established pursuant to the federal Social Security Act, §
1905(c)(d), as codified in 42 U.S.C. § 13964, in effect on January 1, 1989. However, in order to
be licensed the state fire marshal must certify to the department an intermediate care facility for
persons with mental retardation as meeting the applicable provisions of either the health care
occupancies chapter or the residential board and care chapter of the life safety code of the national
fire protection association, 1985 edition. The department shail adopt additional rules for
intermediate care facilities for persons with mental retardation pursuant to section 135C.14,
subsection 8.

dNotwithstanding the limitations set out in this subsection regarding rules for intermediate
care facilities for persons with mental retardation, the department shall consider the federal
interpretive guidelines issued by the federal health care financing administration when interpreting
the department's rules for intermediate care facilities for persons with mental retardation. This use
of the guidelines is not subject to the rulemaking provisions of sections 17A.4 and 17A.5, but the
guidelines shall be published in the Iowa administrative bulletin and the Jowa administrative code.

4. The protection and advocacy agency designated in the state, under Pub. L. No. 98-527, the
Developmental Disabilities Act of 1984, Pub. L. No. 99-319, the Protection and Advocacy for
Mentally 1l Individuals Act of 1986, and Pub. L. No. 100-146, the federal Developmental
Disabilities Assistance and Bill of Rights Act Amendments of 1987, is recognized as an agency
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legally authorized and constituted to ensure the implementation of the purposes of this chapter for
populations under its authority and in the manner designated by Pub. L. No. 98-527, Pub. L. No.
99-319, and Pub. L. No. 100-146 and in the assurances of the governor of the state.

5. The department shall establish a special classification within the residential care facility
category in order to foster the development of residential care facilities which serve persons with
mental retardation, chronic mental illness, a developmental disability, or brain injury, as described
under section 225C.26, and which contain five or fewer residents. A facility within the special
classification established pursuant to this subsection is exempt from the requirements of section .
135.63. The department shall adopt rules which are consistent with rules previously developed
for the waiver demonstration project pursuant to 1986 Iowa Acts, chapter 1246, section 206, and
which include all of the following provisions:

a. A facility provider under the special classification must comply with rules adopted by the
department for the special classification. However, a facility provider which has been accredited
by the accreditation council for services to persons with mental retardation and other
developmental disabilities shall be deemed to be in compliance with the rules adopted by the
department.

b. A facility must be located in an area zoned for single or muitiple-family housing or in an
unincorporated area and must be constructed in compliance with applicable local requirements
and the rules adopted for the special classification by the state fire marshal in accordance with the
concept of the least restrictive environment for the facility residents. The rules adopted by the
state fire marshal for the special classification shall be no more restrictive than the rules adopted
by the state fire marshal for demonstration waiver project facilities pursuant to 1986 Iowa Acts,
chapter 1246, section 206, subsection 2. Local requirements shall not be more restrictive than the
rules adopted for the special classification by the state fire marshal and the state building code
requirements for single or multiple-family housing.

c. Facility provider plans for the facility's accessibility to residents must be in place.

d A written plan must be in place which documents that a facility meets the needs of the
facility's residents pursuant to individual program plans developed according to age appropriate
and least restrictive program requirements.

e. A written plan must be in place which documents that a facility's residents have reasonable
access to employment or employment-related training, education, generic community resources,
and integrated opportunities to promote interaction with the community.

£ A committee of not more than nine members must be established to provide monitoring of
the special classification and the rules and procedures adopted regarding the special classification.
The recommendations of the committee are subject to the approval of the director. The
committee shall include but is not limited to representatives designated by each of the following:

(1) The association for retarded citizens of Towa.

(2) The Iowa association of rehabilitation and residential facilities.

(3) The governor's planning council for developmental disabilities.

(4) The mental health and developmental disabilities commission created in section 225C.5.

(5) The alliance for the mentally ill of Towa.

(6) The Iowa state association of counties.

(7) The state fire marshal.

g The facilities licensed under this subsection shall be eligible for funding utilized by other
licensed residential care facilities for persons with mental retardation, or licensed residential care
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facilities for persons with mental illness, including but not limited to funding under or from the
federal social services block grant, the state supplementary assistance program, state mental health
and developmental disabilities services funds, and county funding provisions.

6. a. This chapter shall not apply to aduit day care services provided in a health care facility.
However, adult day care services shall not be provided by a health care facility to persons
requiring a level of care which is higher than the level of care the facility is licensed to provide.

b. The level of care certification provisions pursuant to sections 135C.3 and 135C.4, the license
application and fee provisions pursuant to section 13 5C.7, and the involuntary discharge
provisions pursuant to section 135C.14, subsection 8, shall not apply to respite care services
provided in a health care facility. However, respite care services shall not be provided by a health

care facility to persons requiring a level of care which is higher than the level of care the facility is
licensed to provide. :

c. The department shall adopt rules to implement this subsection.

7. The rules adopted by the department regarding nursing facilities shall provide that a nursing
facility may choose to be inspected either by the department or by the joint commission on
accreditation of health care organizations. The rules regarding acceptance of inspection by the
joint commission on accreditation of health care organizations shall include recognition, in lieu of
inspection by the department, of comparable inspections and inspection findings of the joint
commission on accreditation of health care organizations, if the department is provided with
copies of all requested materials relating to the inspection process.

[C50, 54, § 135C.5; C58, 62, 66, 71, 73,75, 77, 79, 81, § 135C.2]

85 Acts, ch 114, § 1; 87 Acts, ch 234, § 426; 88 Acts, ch 1249, § 3; 89 Acts, ch 115, §1; 8
Acts, ch 269, § 1; 90 Acts, ch 1039, § 6; 90 Acts, ch 1267, § 27; 91 Acts, ch 267, § 139; 92 Acts,
ch 1241, § 48; 94 Acts, ch 1151, § 2, 3; 94 Acts, ch 1170, §7, 22; 95 Acts, ch 67, § 11; 96 Acts,
ch 1053, § 1; 96 Acts, ch 1129, § 25, 26, 113

Rules requiring special license classification for facility or unit designated and dedicated to caring for persons with
chronic confusion or a dementing illness; applicability; existing facilities; 90 Acts, ch 1016, § 1

Subsection 7 is effective contingent upon passage of federal legislation; see 96 Acts, ch 1053, § 3

Subsection 3, paragraph b amended

Subsection 3, paragraph g amended

NEW subsection 7

Terminology change applied

135C.3 Nature of care.

1. A licensed nursing facility shall provide an organized twenty-four-hour program of services
commensurate with the needs of its residents and under the immediate direction of a licensed
nurse. Medical and nursing services must be provided under the direction of either a house
physician or an individually selected physician. Surgery or obstetrical care shall not be provided
within the facility. An admission to the nursing facility must be based on a physician's written
order certifying that the individual being admitted requires no greater degree of nursing care than
the facility to which the admission is made is licensed to provide and is capable of providing.

2 A licensed intermediate care facility for persons with mental illness shall provide an
organized twenty-four-hour program of services commensurate with the needs of its residents and
under the immediate direction of a licensed registered nurse, who has had at least two years of
recent experience in a chronic or acute psychiatric setting. Medical and nursing service must be
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provided under the direction of either a house physician or an individually selected physician.
Surgery or obstetrical care shall not be provided within the facility. An admission to the
intermediate care facility for persons with mental illness must be based on a physician's written
order certifying that the individual being admitted requires no greater degree of nursing care than
the facility to which the admission is made is licensed to provide and is capable of providing.

[C58, 62, 66, 71, 73, 75, 77,79, 81, § 135C.3]

90 Acts, ch.1039, §7; 96 Acts, ch 1129, § 113

Terminology change applied

135C.4 Residential care facilities.

Each facility licensed as a residential care facility shall provide an organized continuous
twenty-four-hour program of care commensurate with the needs of the residents of the home and
under the immediate direction of a person approved and certified by the department whose
combined training and supervised experience is such as to ensure adequate and competent care.
All admissions to residential care facilities shall be based on an order written by a physician
certifying that the individual being admitted does not require nursing services.

[C50, 54, § 135C.9; CS8, 62, 66, 71, 73, 75, 77, 79, 81, § 135C.4]

135C.5 Limitations on use.

Another business or activity shall not be carried on in a health care facility, or in the same
physical structure with a health care facility, unless such business or activity is under the control
of and is directly related to and incidental to the operation of the health care facility or unless the
business or activity is approved by the department and the state fire marshal. A business or
activity which is operated within the limitations of this section shall not interfere in any manner
with the use of the facility by the residents or the services provided to the residents, and shall not
be disturbing to them. The department and the state fire marshal, in accordance with chapter
17A, shall adopt rules which establish criteria for approval of a business or activity to be carried
on in a health care facility or in the same physical structure with a health care facility.

[C58, 62, 66, 71, 73, 75, 77, 79, 81, § 135C.5]

91 Acts, ch 241, §1

135C.6 License required.

1. A person or governmental unit acting severally or jointly with any other person or
governmental unit shall not establish or operate a health care facility in this state without a license
for the facility. A community, supervised apartment living arrangement, as defined in section
225C.21, is not required to be licensed under this chapter, but is subject to approval under section
225C.21 in order to receive public funding.

2. A health care facility suitable for separation and operation with distinct parts may, where
otherwise qualified in all respects, be issued multiple licenses authorizing various parts of such
facilities to be operated as health care facilities of different license categories.

3. No change in a health care facility, its operation, program, or services, of a degree or
character affecting continuing licensability shall be made without prior approval thereof by the
department. The department may by rule specify the types of changes which shall not be made
without its prior approval.

4. No department, agency, or officer of this state or of any of its political subdivisions shall pay
or approve for payment from public funds any amount or amounts to a health care facility under
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any program of state aid in connection with services provided or to be provided an actual or
prospective resident in a health care facility, unless the facility has a current license issued by the
department and meets such other requirements as may be in effect pursuant to law.

5 No health care facility established and operated in compliance with law prior to January 1,
1976, shall be required to change its corporate or business name by reason of the definitions
prescribed in section 135C.1, provided that no health care facility shall at any time represent or
hold out to the public or to any individual that it is licensed as, or provides the services of, a
health care facility of a type offering a higher grade of care than such health care facility is
licensed to provide. Any health care facility which, by virtue of this section, operates under a
name not accurately descriptive of the type of license which it holds shall clearly indicate in any
printed advertisement, letterhead, or similar material, the type of license or licenses which it has in
fact been issued. No health care facility established or renamed after January 1, 1976, shall use
any name indicating that it holds a different type of license than it has been issued.

6. A health care facility operated by and for the exclusive use of members of a religious order,
which does not admit more than two individuals to the facility from the general public, may be
operated without obtaining a license under this chapter and shall not be deemed to be licensed by
the state.

7. A freestanding hospice facility which operates a hospice program in accordance with 42
CFR § 418 may be operated without obtaining a license under this chapter and shall not be
deemed to be licensed by the state.

8. The following residential programs to which the department of human services applies
accreditation, certification, or standards of review shall not be required to be licensed as a health
care facility under this chapter:

a. A residential program which provides care to not more than three individuals and receives
moneys appropriated to the department of human services under provisions of a federally
approved home and community-based services waiver or other medical assistance program under
chapter 249A.

b. A residential program which serves not more than four individuals and is operating under
provisions of a federally approved home and community-based waiver for persons with mental
retardation, if all individuals residing in the program receive on-site staff supervision during the
entire time period the individuals are present in the program's living unit. The need for the on-site
supervision shall be reflected in each individual's program plan developed' pursuant to the
department of human services' rules relating to case management for persons with mental
retardation. In approving a residential program under this paragraph, the department of human
services shall consider the geographic location of the program so as to avoid an overconcentration
of such programs in an area.

9. Notwithstanding section 135C.9, nursing facilities which are accredited by the joint
commission on accreditation of health care organizations shall be licensed without inspection by
the department, if the nursing facility has chosen to be inspected by the joint commission on
accreditation of health care organizations in lieu of inspection by the department.

[C50, 54, § 135C.2; C58, 62, 66, 71, 73, 75, 77, 79, 81, § 135C.6]

85 Acts, ch 141, §2; 86 Acts, ch 1245, § 1113; 90 Acts, ch 1107, § 2; 92 Acts, ch 1043, § 3; 96
Acts, ch 1053, § 2 :

Subsection 9 is effective contingent upon passage of federal legislation; see 96 Acts, ch 1053, § 3
NEW subsection 9
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135C.7 Application—fees.

Licenses shall be obtained from the department. Applications shall be upon such forms and shall
include such information as the department may reasonably require, which may include affirmative
evidence of compliance with such other statutes and local ordinances as may be applicable. Each
application for license shall be accompanied by the annual license fee prescribed by this section,
subject to refund to the applicant if the license is denied, which fee shall be paid over into the state
treasury and credited to the general fund if the license is issued. There shall be an annual license
fee based upon the bed capacity of the health care facility, as follows: ‘

1. Ten beds or less, twenty dollars.

2. More than ten and not more than twenty-five beds, forty dollars.

3. More than twenty-five and not more than seventy-five beds, sixty dollars.

4. More than seventy-five and not more than one hundred fifty beds, eighty dollars.

5. More than one hundred fifty beds, one hundred dollars. .

[C50, 54, § 135C.3, 135C.4; C58, 62, 66, 71, 73, 75, 77, 79, 81, § 135C.7]

135C.8 Scope of license.

Licenses for health care facilities shall be issued only for the premises and persons or
governmental units named in the application and shall not be transferable or assignable except
with the written approval of the department, obtained prior to the purchase of the facility
involved. Licenses shall be posted in a conspicuous place on the licensed premises as prescribed
by regulation of the department. Such licenses, unless sooner suspended or revoked, shall expire
one year after the date of issuance and shall be renewed annually upon an application by the
licensee. Applications for such renewal shall be made in writing to the department, accompanied
by the required fee, at least thirty days prior to the expiration of such license in accordance with
regulations promulgated by the department. Health care facilities which have allowed their
licenses to lapse through failure to make timely application for renewal of their licenses shall pay
an additional fee of twenty-five percent of the annual license fee prescribed in section 135C.7.

[C50, 54, § 135C.5; CS8, 62, 66, 71, 73, 75, 77, 79, 81, § 135C.8]

135C.9 Inspection before issuance.

1. The department shall not issue a health care facility license to any applicant until:

a. The department has ascertained that the staff and equipment of the facility is adequate to
provide the care and services required of a health care facility of the category for which the
license is sought. Prior to the review and approval of plans and specifications for any new facility
and the initial licensing under a new licensee, a resume of the programs and services to be
furnished and of the means available to the applicant for providing the same and for meeting
requirements for staffing, equipment, and operation of the health care facility, with particular
reference to the professional requirements for services to be rendered, shall be submitted in
writing to the department for review and approval. The resume shall be reviewed by the
department within ten working days and returned to the applicant. The resume shall, upon the
department's request, be revised as appropriate by the facility from time to time after issuance of a
license.

b. The facility has been inspected by the state fire marshal or a deputy appointed by the fire
marshal for that purpose, who may be a member of a municipal fire department, and the
department has received either a certificate of compliance or a provisional certificate of
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compliance by the facility with the fire hazard and fire safety rules and standards of the
department as promulgated by the fire marshal and, where applicable, the fire safety standards
required for participation in programs authorized by either Title XVIII or Title XIX of the United
States Social Security Act (42 U.S.C. § 1395 to 139511 and 1396 to 1396g). The certificate or
provisional certificate shall be signed by the fire marshal or the fire marshal's deputy who made the
inspection.

2 The rules and standards promulgated by the fire marshal pursuant to subsection 1, paragraph
wpn of this section shall be substantially in keeping with the latest generally recognized safety
criteria for the facilities covered, of which the applicable criteria recommended and published
from time to time by the national fire protection association shall be prima facie evidence.

3 The state fire marshal or the fire marshal's deputy may issue successive provisional
certificates of compliance for periods of one year each to a facility which is in substantial
compliance with the applicable fire hazard and fire safety rules and standards, upon satisfactory
evidence of an intent, in good faith, by the owner or operator of the facility to correct the
deficiencies noted upon inspection within a reasonable period of time as determined by the state
fire marshal or the fire marshal's deputy. Renewal of a provisional certificate shall be based on a
showing of substantial progress in eliminating deficiencies noted upon the last previous inspection
of the facility without the appearance of additional deficiencies other than those arising from
changes in the fire hazard and fire safety rules, regulations and standards which have occurred
since the last previous inspection, except that substantial progress toward achievement of a good
faith intent by the owner or operator to replace the entire facility within a reasonable period of
time, as determined by the state fire marshal or the fire marshal's deputy, may be accepted as a
showing of substantial progress in eliminating deficiencies, for the purposes of this section.

[C50, 54, § 135C.6; C58, 62, 66, 71,73, 75, 77,79, 81, § 135C.9]

135C.10 Denial, suspension or revocation.
The department shall have the authority to deny, suspend, or revoke a license in any case where
 the department finds that there has been repeated failure on the part of the facility to comply with

the provisions of this chapter or the rules or minimum standards promulgated hereunder, or for
any of the following reasons:

1. Cruelty or indifference to health care facility residents.

2. Appropriation or conversion of the property of a health care facility resident without the
resident's written consent or the written consent of the resident's legal guardian.

3. Permitting, aiding, or abetting the commission of any illegal act in the health care facility.

4. TInability or failure to operate and conduct the health care facility in accordance with the
requirements of this chapter and the minimum standards and rules issued pursuant thereto.

5. Obtaining or attempting to obtain or retain a license by fraudulent means, misrepresentation,
or by submitting false information.

6. Habitual intoxication or addiction to the use of drugs by the applicant, manager or supervisor
of the health care facility.

7. Securing the devise or bequest of the property of a resident of a health care facility by undue
influence.

8. Willful failure or neglect to maintain a continuing in-service education and training program
for all personnel employed in the facility.

9 In the case of an application by an existing licensee for a new or newly acquired facility,
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continuing or repeated failure of the licensee to operate any previously licensed facility or facilities
in compliance with the provisions of this chapter or of the rules adopted pursuant to it.

10. In the case of a license applicant or existing licensee which is an entity other than an
individual, the department may deny, suspend, or revoke a license if any individual, who is in a

position of control or is an officer of the entity, engages in any act or omission proscribed by this
section.

[C50, 54, § 135C.6; CS8, 62, 66, 71, 73, 75, 77, 79, 81, § 135C.10]
90 Acts, ch 1204, §13

135C.11 Notice—hearings.

1. The denial, suspension, or revocation of a license shall be effected by delivering to the
applicant or licensee by certified mail or by personal service of a notice setting forth the particular
reasons for such action. Such denial, suspension, or revocation shall become effective thirty days
after the mailing or service of the notice, unless the applicant or licensee, within such thirty-day
period, shall give written notice to the department requesting a hearing, in which case the notice
shall be deemed to be suspended. If a hearing has been requested, the applicant or licensee shall be
given an opportunity for a prompt and fair hearing before the department. At any time at or prior
to the hearing the department may rescind the notice of the denial, suspension or revocation upon
being satisfied that the reasons for the denial, suspension or revocation have been or will be
removed. On the basis of any such hearing, or upon default of the applicant or licensee, the
determination involved in the notice may be affirmed, modified, or set aside by the department. A
copy of such decision shall be sent by certified mail, or served personally upon the applicant or
licensee. The applicant or licensee may seek judicial review pursuant to section 135C.13.

2. The procedure governing hearings authorized by this section shall be in accordance with the
rules promulgated by the department. A full and complete record shall be kept of all proceedings,
and all testimony shall be reported but need not be transcribed unless judicial review is sought
pursuant to section 135C.13. Copies of the transcript may be obtained by an interested party
upon payment of the cost of preparing the copies. Witnesses may be subpoenaed by either party
and shall be allowed fees at a rate prescribed by the department's rules. The director may, after
advising the care review committee established pursuant to section 135C.25, either proceed in
accordance with section 135C.30, or remove all residents and suspend the license or licenses of
any health care facility, prior to a hearing, when the director finds that the health or safety of
residents of the health care facility requires such action on an emergency basis. The fact that no
care review committee has been appointed for a particular facility shall not bar the director from
exercising the emergency powers granted by this subsection with respect to that facility.

[C50, 54, § 135C.6; C58, 62, 66, 71, 73, 75, 77, 79, 81, § 135C.11]

135C.12 Conditional operation.

If the department has the authority under section 135C.10 to deny, suspend or revoke a license,
the department or director may, as an alternative to those actions:

1. Apply to the district court of the county in which the licensee's health care facility is located
for appointment by the court of a receiver for the facility pursuant to section 135C.30.

2. Conditionally issue or continue a license dependent upon the performance by the licensee of
reasonable conditions within a reasonable period of time as set by the department so as to permit
the licensee to commence or continue the operation of the health care facility pending full
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compliance with this chapter or the regulations or minimum standards promulgated under this
chapter. If the licensee does not make diligent efforts to comply with the conditions prescribed,
the department may, under the proceedings prescribed by this chapter, suspend or revoke the
license. No health care facility shall be operated on a conditional license for more than one year.
3. The department, in evaluating corrections of deficiencies in a facility in receivership or
operating on a conditional license, may determine what is satisfactory compliance, provided that

in so doing it shall employ established criteria which shall be uniformly applied to all facilities of
the same license category.

[CS8, 62, 66, 71,73, 75,77, 79, 81, § 135C.12]

135C.13 Judicial review.

Judicial review of any action of the director may be sought in accordance with the terms of the
Iowa administrative procedure Act. Notwithstanding the terms of said Act, petitions for judicial
review may be filed in the district court of the county where the facility or proposed facility is
located, and pending final disposition of the matter the status quo of the applicant or licensee shall
be preserved except when the director, with the advice and consent of the care review committee
established pursuant to section 135C.25, determines that the health, safety or welfare of the
residents of the facility is in immediate danger, in which case the director may order the immediate
removal of such residents. The fact that no care review committee has been appointed for a

particular facility shall not bar the director from exercising the emergency powers granted by this
subsection with respect to that facility.

[C58, 62, 66, 71, 73,75, 77,79, 81, § 135C.13]

135C.14 Rules.

The department shall, in accordance with chapter 17A, and with the approval of the state board

of health adopt and enforce rules setting minimum standards for health care facilities. In so doing,
the department, with the approval of the state board of health, may adopt by reference, with or
without amendment, nationally recognized standards and rules, which shall be specified by title
and edition, date of publication, or similar information. The rules and standards required by this
section shall be formulated in consultation with the director of human services or the director's
designee and with affected industry, professional, and consumer groups, and shall be designed to
further the accomplishment of the purposes of this chapter and shall relate to:
1. Location and construction of the facility, including plumbing, heating, lighting, ventilation,
and other housing conditions, which shall ensure the health, safety and comfort of residents and
protection from fire hazards. The rules of the department relating to protection from fire hazards
and fire safety shall be promulgated by the state fire marshal, and shall be in keeping with the
latest generally recognized safety criteria for the facilities covered of which the applicable criteria
recommended and published from time to time by the national fire protection association are
prima facie evidence.

2. Number and qualifications of all personnel, including management and nursing personnel,
having responsibility for any part of the care provided to residents.

3. All sanitary conditions within the facility and its surroundings including water supply, sewage
disposal, food handling, and general hygiene, which shall ensure the health and comfort of
residents. .

4. Diet related to the needs of each resident and based on good nutritional practice and on
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recommendations which may be made by the physician attending the resident.

5. Equipment essential to the health and welfare of the resident.

6. Requirements that a minimum number of registered or licensed practical nurses and nurses'
aides, relative to the number of residents admitted, be employed by each licensed facility.
Staff-to-resident ratios established under this subsection need not be the same for facilities holding
different types of licenses, nor for facilities holding the same type of license if there are significant
differences in the needs of residents which the respective facilities are serving or intend to serve.

7. Social services and rehabilitative services provided for the residents. _

8. Facility policies and procedures regarding the treatment, care, and rights of residents. The
rules shall apply the federal resident's rights contained in the federal Omnibus Budget
Reconciliation Act of 1987, Pub. L. No. 100-203, and the regulations adopted pursuant to the Act
and contained in 42 C.F.R. § 483.10, 483.12, 483.13, and 483.15, as amended to February 2,
1989, to all health care facilities as defined in this chapter and shall include procedures for
implementing and enforcing the federal rules. The department shall also adopt rules relating to
the following:

a. The transfer of residents to other rooms within a facility.

b. The involuntary discharge or transfer of residents from a facility including provisions for
notice and agency hearings and for the development of a patient discharge or transfer plan and for
providing counseling services to a patient being discharged or transferred.

c. The required holding of a bed for a resident under designated circumstances upon payment
of a prescribed charge for the bed.

d The notification of care review committees by the department of all complaints relating to
health care facilities and the involvement of the care review committees in resolution of the
complaints.

e. For the recoupment of funds or property to residents when the resident's personal funds or
property have been used without the resident's written consent or the written consent of the
resident's guardian. .

[C50, 54, § 135C.5; C58, 62, 66, 71, 73, 75, 77, 79, 81, § 135C.14; 81 Acts, ch 60, § 1]

83 Acts, ch 96, § 157, 159; 83 Acts, ch 101, § 18; 89 Acts, ch 241, § 1, 2; 90 Acts, ch 1204, §
14

135C.1S Time to comply.

1. Any health care facility which is in operation at the time of adoption or promulgation of any
applicable rules or minimum standards under this chapter shall be given reasonable time from the
date of such promulgation to comply with such rules and minimum standards as provided for by
the department. The director may grant successive thirty-day extensions of the time for
compliance where evidence of a good faith attempt to achieve compliance is furnished, if the
extensions will not place in undue jeopardy the residents of the facility to which the extensions are
granted.

- 2. Renovation of an existing health care facility, not already in compliance with all applicable
standards, shall be permitted only if the fixtures and equipment to be installed and the services to
be provided in the renovated portion of the facility will conform substantially to current
operational standards. Construction of an addition to an existing health care facility shall be
permitted only if the design of the structure, the fixtures and equipment to be installed, and the
services to be provided in the addition will conform substantially to current construction and
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operational standards. :
[C58, 62, 66, 71, 73, 75, 77, 79, 81, § 135C.15]

135C.16 Inspections.

1. In addition to the inspections required by sections 135C.9 and 135C.38, the department shall
make or cause to be made such further unannounced inspections as it deems necessary to
adequately enforce this chapter. At least one general unannounced inspection shall be conducted
for each health care facility within a fifteen-month period. The inspector shall show identification
to the person in charge of the facility and state that an inspection is to be made before beginning
the inspection. An employee of the department who gives unauthorized advance notice of an
inspection made or planned to be made under this subsection or section 135C.38 shall be
disciplined as determined by the director, except that if the employee is employed pursuant to the
merit system provisions of chapter 19A the discipline shall not exceed the discipline authorized
pursuant to that chapter.

2. The department shall prescribe by rule that any licensee or applicant for license desiring to
make specific types of physical or functional alterations or additions to its facility or to construct
new facilities shall, before commencing the alteration or additions or new construction, submit
plans and specifications to the department for preliminary inspection and approval or
recommendations with respect to compliance with the department's rules and standards. When
the plans and specifications have been properly approved by the department or other appropriate
state agency, the facility or the portion of the facility constructed or altered in accord with the
plans and specifications shall not for a period of at least five years from completion of the
construction or alteration be considered deficient or ineligible for licensing by reason of failure to
meet any rule or standard established subsequent to approval of the plans and specifications.
When construction or alteration of a facility or portion of a facility has been completed in accord
with plans and specifications submitted as required by this subsection and properly approved by
the department or other appropriate state agency, and it is discovered that the facility or portion
of a facility is not in compliance with a requirement of this chapter or of the rules or standards
adopted pursuant to it and in effect at the time the plans and specifications were submitted, and
the deficiency was apparent from the plans and specifications submitted but was. not noted or
objected to by the department or other appropriate state agency, the department or agency
responsible for the oversight shall either waive the requirement or reimburse the licensee or
applicant for any costs which are necessary to bring the new or reconstructed facility or portion of
a facility into compliance with the requirement and which the licensee or applicant would not have
incurred if the facility or portion of the facility had been constructed in compliance with the
requirements of this chapter or of the rules or standards adopted pursuant to it and in effect at the
time the plans and specifications were submitted. If within two years from the completion of the
construction or alteration of the facility or portion thereof, a department or agency of the state
orders that the new or reconstructed facility or portion thereof be brought into compliance with
the requirements of this chapter or the rules or standards adopted pursuant to it and in effect at
the time the plans and specifications were submitted, the state shall have a claim for damages to
the extent of any reimbursement paid to the licensee or applicant against any person who designed
the facility or portion thereof for negligence in the preparation of the plans and specifications

therefor, subject to all defenses based upon the negligence of the state in reviewing and approving
those plans and specifications, but not thereafter.
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The provisions of this subsection shall not apply where the deficiency presents a clear and
present danger to the safety of the residents of the facility.

3. Aninspector of the department may enter any licensed health care facility without a warrant,
and may examine all records pertaining to the care provided residents of the facility. An inspector
of the department may contact or interview any resident, employee, or any other person who
might have knowledge about the operation of a health care facility. An in:-ector of the
department of human services shall have the same right with respect to any facility -vhere one or
more residents are cared for entirely or partially at public expense, and an investigator of the
designated protection and advocacy agency shall have the same right with respect to any facility
where one or more residents have developmental disabilities or mental illnesses, and the state fire

. marshal or a deputy appointed pursuant to section 135C.9, subsection 1, paragraph "5” shall have
the same right of entry into any facility and the right to inspect any records pertinent to fire safety
practices and conditions within that facility. If any such inspector has probable cause to believe
that any institution, building, or agency not licensed as a health care facility is in fact a health care
facility as defined by this chapter, and upon producing identification that the individual is an
inspector is denied entry thereto for the purpose of making an inspection, the inspector may, with
the assistance of the county attorney of the county in which the purported health care facility is
located, apply to the district court for an order requiring the owner or occupant to permit entry
and inspection of the premises to determine whether there have been any violations of this
chapter.

[C58, 62, 66, 71, 73, 75, 77, 79, 81, § 135C.16; 82 Acts, ch 1065, § 1]

83 Acts, ch 96, § 157, 159; 84 Acts, ch 1227, § 1; 87 Acts, ch 234, § 427; 90 Acts, ch 1204, §
15; 92 Acts, ch 1242, § 26

135C.17 Duties of other departments.

It shall be the duty of the department of human services, state fire marshal, and the officers and
agents of other state and local governmental units, and the designated protection and advocacy
agency to assist the department in carrying out the provisions of this chapter, insofar as the
functions of these respective offices and departments are concerned with the health, welfare, and
safety of any resident of any health care facility. It shall be the duty of the department to
cooperate with the protection and advocacy agency by responding to all reasonable requests for
assistance and information as required by federal law and this chapter.

[C58, 62, 66, 71, 73, 75, 77, 79, 81, § 135C.17]

83 Acts, ch 96, § 157, 159, 87 Acts, ch 234, § 428

135C.18 Employees.
The department may employ, pursuant to chapter 19A, such assistants and inspectors as may be

necessary to administer and enforce the provisions of this chapter.
[C58, 62, 66, 71, 73, 75, 77, 79, 81, § 135C.18]

135C.19 Public disclosure of inspection findings—posting of citations.

1. Following an inspection of a health care facility by the department pursuant to this chapter,
the department's final findings with respect to compliance by the facility with requirements for
licensing shall be made available to the public in a readily available form and place. Other
information relating to a health care facility obtained by the department which does not constitute
the department's findings from an inspection of the facility shall not be made available to the
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public except in proceedings involving the citation of a facility for a violation under section
135C.40, or the denial, suspension, or revocation of a license under this chapter. The name of a
person who files a complaint with the department shall be confidential.

5 A citation for a class I or class II violation which is issued to a health care facility and which
has become final, or a copy of the citation, shall be prominently posted as prescribed in rules, until
the violation is corrected to the department's satisfaction. The citation or copy shall be posted in
a place in plain view of the residents of the facility cited, persons visiting the residents, and
persons inquiring about placement in the facility.

A copy of each citation required to be posted by this subsection shall be sent by the department
to the department of human services and to the designated protection and advocacy agency if the
facility has one or more residents with developmental disabilities or mental illness.

3. If the facility cited subsequently advises the department of human services that the violation
has been corrected to the satisfaction of the department of inspections and appeals, the
department of human services shall maintain this advisory in the same file with the copy of the
citation. The department of human services shall not disseminate to the public any information
regarding citations issued by the department of inspections and appeals, but shall forward or refer
inquiries to the department of inspections and appeals.

[CS8, 62, 66, 71, 73, 75, 77, 79, 81, § 135C.19]

83 Acts, ch 96, § 157, 159; 84 Acts, ch 1227, § 2; 87 Acts, ch 234, § 429; 90 Acts, ch 1039, §
8; 90 Acts, ch 1204, § 16, 17

135C.20 Information distributed.

The department shall prepare, publish and send to licensed health care facilities an annual report
of its activities and operations under this chapter and such other bulletins containing fundamental
health principles and data as may be deemed essential to assure proper operation of health care

facilities, and publish for public distribution copies of the laws, standards and rules pertaining to
their operation.

[C58, 62, 66,71, 73,75,77,79, 81, § 135C.20]

135C.21 Penalties.

1. Any person establishing, conducting, managing, or operating any health care facility without
a license shall be guilty of a serious misdemeanor. Each day of continuing violation after
conviction or notice from the department by certified mail of a violation shall be considered a
separate offense or chargeable offense. Any such person establishing, conducting, managing or
operating any health care facility without a license may be by any court of competent jurisdiction
temporarily or permanently restrained therefrom in any action brought by the state.

2. Any person who prevents or interferes with or attempts to impede in any way any duly
authorized representative of the department or of any of the agencies referred to in section
135C.17 in the lawful enforcement of this chapter or of the rules adopted pursuant to it is guilty
of a simple misdemeanor. As used in this subsection, lawful enforcement includes but is not
limited to:

a. Contacting or interviewing any resident of a health care facility in private at any reasonable
hour and without advance notice.

b. Examining any relevant books or records of a health care facility. :

¢. Preserving evidence of any violation of this chapter or of the rules adopted pursuant to it.
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[C50, 54, § 135C.7; C58, 62, 66, 71, 73, 75, 77, 79, 81, § 135C.21]

135C.22 Applicable to governmental units.

The provisions of this chapter shall be applicable to institutions operated by or under the control
of the department of human services, the state board of regents, or any other governmental unit.

[C50, 54, § 135C.8; CS8, 62, 66, 71, 73, 75, 77, 79, 81, § 135C.22]

83 Acts, ch 96, § 157, 159

135C.23 Express requirements for admission or residence. :

No individual shall be admitted to or permitted to remain in a health care facility as a resident,
except in accordance with the requirements of this section.

1. Each resident shall be covered by a contract executed at the time of admission or prior
thereto by the resident, or the resident's legal representative, and the health care facility, except as
otherwise provided by subsection 5 with respect to residents admitted at public expense to a
county care facility operated under chapter 347B. Each party to the contract shall be entitled to a
duplicate original thereof, and the health care facility shall keep on file all contracts which it has
with residents and shall not destroy or otherwise dispose of any such contract for at least one year
after its expiration. Each such contract shall expressly set forth:

a. The terms of the contract.

b. The services and accommodations to be provided by the health care facility and the rates or
charges therefor.

c. Specific descriptions of any duties and obligations of the parties in addition to those required
by operation of law.

d. Any other matters deemed appropriate by the parties to the contract. No contract or any
provision thereof shall be drawn or construed so as to relieve any health care facility of any
requirement or obligation imposed upon it by this chapter or any standards or rules in force
pursuant to this chapter, nor contain any disclaimer of responsibility for injury to the resident, or
to relatives or other'persons visiting the resident, which occurs on the premises of the facility or,
with respect to injury to the resident, which occurs while the resident is under the supervision of
any employee of the facility whether on or off the premises of the facility.

2. A health care facility shall not knowingly admit or retain a resident:

a. Who is dangerous to the resident or other residents.

b. Who is in an acute stage of alcoholism, drug addiction, or mental iliness.

c. Whose condition or conduct is such that the resident would be unduly disturbing to other
residents.

d. Who is in need of medical procedures, as determined by a physician, or services which
cannot be or are not being carried out in the facility.

This section does not prohibit the admission of a patient with a history of dangerous or
disturbing behavior to an intermediate care facility for persons with mental illness, intermediate
care facility for persons with mental retardation, nursing facility, or county care facility when the
intermediate care facility for persons with mental illness, intermediate care facility for persons with
mental retardation, nursing facility, or county care facility has a program which has received prior
approval from the department to properly care for and manage the patient. An intermediate care
facility for persons with mental illness, intermediate care facility for persons with mental
retardation, nursing facility, or county care facility is required to transfer or discharge a resident
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with dangerous or disturbing behavior when the intermediate care facility for persons with mental
iliness, intermediate care facility for persons with mental retardation, nursing facility, or county
care facility cannot control the resident's dangerous or disturbing behavior. The department, in
coordination with the state mental health and developmental disabilities commission created in
section 225C.5, shall adopt rules pursuant to chapter 17A for programs to be required in
intermediate care facilities for persons with mental illness, intermediate care facilities for persons
with mental retardation, nursing facilities, and county care facilities that admit patients or have
residents with histories of dangerous or disturbing behavior.

The denial of admission of a person to a health care facility shall not be based upon the patient's
condition, which is the existence of a specific disease in the patient, but the decision to accept or
deny admission of a patient with a specific disease shall be based solely upon the ability of the
health care facility to provide the level of care required by the patient.

3. Except in emergencies, a resident who is not essentially capable of managing the resident's
own affairs shall not be transferred out of a health care facility or discharged for any reason
without prior notification to the mext of kin, legal representative, or agency acting on the
resident's behalf When such next of kin, legal representative, or agency cannot be reached or
refuses to cooperate, proper arrangements shall be made by the facility for the welfare of the
resident before the resident's transfer or discharge.

4. No owner, administrator, employee, or representative of a health care facility shall pay any
commission, bonus, or gratuity in any form whatsoever, directly or indirectly, to any person for
residents referred to such facility, nor accept any commission, bonus, or gratuity in any form
whatsoever, directly or indirectly, for professional or other services or supplies purchased by the
facility or by any resident, or by any third party on behalf of any resident, of the facility.

5. Each county which maintains a county care facility under chapter 347B shall develop a
statement in lieu of, and setting forth substantially the same items as, the contracts required of
other health care facilities by subsection 1. The statement must be approved by the county board
of supervisors and by the department. When so approved, the statement shall be considered in
force with respect to each resident of the county care facility.

[CT1, 73,775,717, 79, 81, § 135C.23]

83 Acts, ch 76, § 1; 87 Acts, ch 190, §1; 88 Acts, ch 1234, §9; 90 Acts, ch 1039, § 9; 94 Acts,
ch 1170, §23; 96 Acts, ch 1129, § 113

Terminology changes applied

135C.24 Personal property or affairs of patients or residents.

The admission of a resident to a health care facility and the resident's presence therein shall not
in and of itself confer on such facility, its owner, administrator, employees, or representatives any
authority to manage, use, or dispose of any property of the resident, nor any authority or
responsibility for the personal affairs of the resident, except as may be necessary for the safety and
orderly management of the facility and as required by this section.

1. No health care facility, and no owner, administrator, employee or representative thereof shall
act as guardian, trustee or conservator for any resident of such facility, or any of such resident's
property, unless such resident is related to the person acting as guardian within the third degree of
consanguinity. '

2. A health care facility shall provide for the safekeeping of personal effects, funds and other
property of its residents, provided that whenever necessary for the protection of valuables or in
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order to avoid unreasonable responsibility therefor, the facility may require that they be excluded
or removed from the premises of the facility and kept at some place not subject to the control of
the facility.

3. A health care facility shall keep complete and accurate records of all funds and other effects
and property of its residents received by it for safekeeping.

4. Any funds or other property belonging to or due a resident, or expendable for the resident's
account, which are received by a health care facility shall be trust funds, shall be kept separate
from the funds and property of the facility and of its other residents, or specifically credited to
such resident, and shall be used or otherwise expended only for the account of the resident. Upon
request the facility shall furnish the resident, the guardian, trustee or conservator, if any, for any
resident, or any governmental unit or private charitable agency contributing funds or other
property on account of any resident, a complete and certified statement of all funds or other
property to which this subsection applies detailing the amounts and items received, together with
their sources and disposition.

5. The provisions of this section notwithstanding, upon the verified petition of the county board
of supervisors the district court may appoint the administrator of a county care facility as
conservator or guardian, or both, of a resident of such county care facility, in accordance with the
provisions of chapter 633. Such administrator shall serve as conservator or guardian, or both,
without fee. The county attorney shall serve as attorney for the administrator in such
conservatorship or guardianship, or both, without fee. The administrator may establish either
separate or common bank accounts for cash funds of such resident wards.

[C71, 73,75, 77, 79, 81, § 135C.24]

135C.25 Care review committee appointments—duties—disclosure—liability.

1. Each health care facility shall have a care review committee whose members shall be
appointed by the director of the department of elder affairs or the director's designee. A person
shall not be appointed a member of a care review committee for a health care facility unless the
person is a resident of the service area where the facility is located. The care review committee for
any facility caring primarily for persons with mental illness, mental retardation, or a developmental
disability shall only be appointed after consultation with the administrator of the division of mental
health and developmental disabilities of the department of human services on the proposed
appointments. Recommendations to the director or the director's designee for membership on
care review committees are encouraged from any agency, organization, or individual. The
administrator of the facility shall not be appointed to the care review committee and shall not be
present at committee meetings except upon request of the committee.

2. Each care review committee shall periodically review the needs of each individual resident of
the facility and shall perform the functions pursuant to sections 135C.38 and 231.44.

3. A health care facility shall disclose the names, addresses, and phone numbers of a resident's
family members, if requested, to a care review committee member, unless permission for this
disclosure is refused in writing by the family member. The facility shall provide a form on which a
family member may indicate a refusal to grant this permission.

4. Neither the state nor any care review committee member is liable for an action by a care
review committee member in the performance of duty, if the action is undertaken and carried out
in good faith.

[C71, 73,75, 77,79, 81, § 135C.25]
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83 Acts, ch 73, § 6; 86 Acts, ch 1245, § 1027; 87 Acts, ch 70, § 1; 88 Acts, ch 1068, §2; 94
Acts, ch 1170, §24

135C.26 Director notified of casualties. '

The director shall be notified within twenty-four hours, by the most expeditious means available,

of any accident causing major injury or death, and any fire or natural or other disaster occurring in
a health care facility.

[CT1,73, 75,77, 79, 81, § 135C.26]

135C.27 Federal funds to implement program.

If the department's services are necessary in order to assist another governmental unit to
implement a federal program, the department may accept in compensation for such services
federal funds initially available from the federal government to such other governmental unit for
such purpose. Any governmental unit is authorized to transfer to the department for such services

any federal funds available to such governmental unit, in accordance with applicable federal laws
and regulations.

[CT1, 73, 75, 77, 19, 81, § 135C.27]

135C.28 Conflicting statutes.

Provisions of this chapter in conflict with the state building code shall not apply where the state

building code has been adopted or when the state building code applies throughout the state.
[CT73, 75, 77, 79, 81, § 135C.28]

135C.29 License list to county commissioner of elections.

To facilitate the implementation of section 53.8, subsection 3 and section 53.22, the director
shall provide to each county commissioner of elections at least annually a list of each licensed
health care facility in that county. The list shall include the street address or location, and the

mailing address if it is other than the street address or location, of each facility.
[C77, 79, 81, § 135C.29]

135C.30 Operation of facility under receivership.

When so authorized by section 135C.11, subsection 2, or section 135C.12, subsection 1, the
director may file a verified application in the district court of the county where a health care
facility licensed under this chapter is located, requesting that- an individual nominated by the
director be appointed as receiver for the facility with responsibility to bring the operation and
condition of the facility into conformity with this chapter and the rules or minimum standards
promulgated under this chapter.

1. The court shall expeditiously hold a hearing on the application, at which the director shall
present evidence in support of the application. The licensee against whose facility the petition is
filed may also present evidence, and both parties may subpoena witnesses. The court may appoint
a receiver for the health care facility in advance of the hearing if the director's verified application
states that an emergency exists which presents an imminent danger of resultant death or physical
harm to the residents of the facility. If the licensee against whose facility the receivership petition
is filed informs the court at or before the time set for the hearing that the licensee does not object
to the application, the court shall waive the hearing and at once appoint a receiver for the facility.

2. The court, on the basis of the verified application and evidence presented at the hearing, may
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order the facility placed under receivership, and if so ordered, the court shall direct either that the
receiver assume the duties of administrator of the health care facility or that the receiver supervise
the facility's administrator in conducting the day-to-day business of the facility. The receiver shall
be empowered to control the facility's financial resources and to apply its revenues as the receiver
deems necessary to the operation of the facility in compliance with this chapter and the rules or
minimum standards promulgated under this chapter, but shall be accountable to the court for
management of the facility's financial resources.

3. A receivership established under this section may be terminated by the district court which
established it, after a hearing upon an application for termination. The application may be filed:

a. Jointly by the receiver and the current licensee of the health care facility which is in
_ receivership, stating that the deficiencies in the operation, maintenance or other circumstances
which were the grounds for establishment of the receivership have been corrected and that there
are reasonable grounds to believe that the facility will be operated in compliance with this chapter
and the rules or minimum standards promulgated under this chapter.

b. By the current licensee of the facility, alleging that termination of the receivership is merited
for the reasons set forth in paragraph “a” of this subsection, but that the receiver has declined to
join in the petition for termination of the receivership.

c. By the receiver, stating that all residents of the facility have been relocated elsewhere and
that there are reasonable grounds to believe it will not be feasible to again operate the facility on a
sound financial basis and in compliance with this chapter and the rules or minimum standards
promulgated under this chapter, and asking that the court approve surrender of the facility's
license to the department and subsequent return of control of the facility's premises to the owners
of the premises.

4. Payment of the expenses of a receivership established under this section is the responsibility

of the facility for which the receiver is appointed, unless the court directs otherwise. The expenses
include, but are not limited to:

a. Salary of the receiver.

b. Expenses incurred by the facility for the continuing care of the residents of the facility.

c¢. Expenses incurred by the facility for the maintenance of buildings and grounds of the facility.

d. Expenses incurred by the facility in the ordinary course of business, such as employees'
salaries and accounts payable.

The receiver is not personally liable for the expenses of the facility during the receivership. The
receiver is an employee of the state as defined in section 669.2, subsection 3, only for the purpose

of defending a claim filed against the receiver. Chapter 669 applies to all suits filed against the
receiver.

5. This section does not:

a. Preclude the sale or lease of a health care facility, and the transfer or assignment of the
facility's license in the manner prescribed by section 135C.8, while the facility is in receivership,
provided these actions are not taken without approval of the receiver.

" b. Affect the civil or criminal liability of the licensee of the facility placed in receivership, for

any acts or omissions of the licensee which occurred before the receiver was appointed.
[C81, § 135C.30]

84 Acts, ch 1136, § 1; 91 Acts, ch 107, §3
135C.31 Discharge of medicaid patients.
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A resident of a health care facility shall not be discharged solely because the cost of the
resident's care is being paid under chapter 249A or because the resident's source of payment is

changing from private support to payment under chapter 249A.
[81 Acts, ch 60, § 2]

135C.32 Hospice services covered by medicare.
The requirement that the care of a resident of a health care facility must be provided under the

immediate direction of either the facility or the resident's personal physician does not apply if all of
the following conditions are met:

1. The resident is terminally ill.

2. The resident has elected to receive hospice services under the federal Medicare program
from a medicare certified hospice program.

3. The health care facility and the medicare certified hospice program have entered into a
written agreement under which the hospice program takes full responsibility for the professional

management of the resident's hospice care and the facility agrees to provide room and board to
the resident.

88 Acts, ch 1037, §1

135C.33 Child or dependent aduit abuse information and criminal records—evaluations.

1. On or after July 1, 1994, with regard to new applicants for licensure or employment, if a
person is being considered for licensure under this chapter, or for employment involving direct
responsibility for a resident or with access to a resident when the resident is alone, or if the person
considered for licensure or employment under this chapter will reside in a facility, the facility may
request that the department of human services conduct criminal and child and dependent adult
abuse record checks in this state and in other states, on a random basis. Beginning July 1, 1994, a
facility shall inform all new applicants for employment of the possibility of the performance of a
record check and shall obtain, from the applicant, a signed acknowledgment of the receipt of the
information. Additionally, on or after July 1, 1994, a facility shall include the following inquiry in
an application for employment: "Do you have a record of founded child or dependent adult abuse
or have you ever been convicted of a crime, in this state or any other state?" If the person has
been convicted of a crime under a law of any state or has a record of founded child or dependent
adult abuse, the department of human services shall perform an evaluation to determine whether
the crime or founded child or dependent adult abuse warrants prohibition of licensure,
employment, or residence in the facility. The evaluation shall be performed in accordance with
procedures adopted for this purpose by the department of human services.

2. Ifthe department of human services determines that a person has committed a crime or has a
record of founded child or dependent adult abuse and is licensed, employed by a facility licensed
under this chapter, or resides in a licensed facility, the department shall notify the licensee that an
evaluation will be conducted to determine whether prohibition of the person's licensure,
employment, or residence is warranted.

3. In an evaluation, the department of human services shall consider the nature and seriousness
of the crime or founded child or dependent adult abuse in relation to the position sought or held,
the time elapsed since the commission of the crime or founded child or dependent adult abuse, the
circumstances under which the crime or founded child or dependent adult abuse was committed,
the degree of rehabilitation, the likelihood that the person will commit the crime or founded child
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or dependent adult abuse again, and the number of crimes or founded child or dependent adult
abuses committed by the person involved. The department of human services has final authority
in determining whether prohibition of the person's licensure, employment, or residence is
warranted.

4. If the department of human services determines that the person has committed a crime or has
a record of founded child or dependent adult abuse which warrants prohibition of licensure,
employment, or residence, the person shall not be licensed under this chapter and shall not be
employed by a facility or reside in a facility licensed under this chapter.

94 Acts, ch 1130, §12

135C.34 Medication aide—certification.

The department of inspections and appeals, in cooperation with other appropriate agencies, shall
establish a procedure to allow a person who is certified as a medication aide in another state to
become certified in this state upon completion and passage of both the certified nurse aide and
certified medication aide challenge examinations, without additional requirements for certification,
including but not limited to, required employment in this state prior to certification. The

department shall adopt rules pursuant to chapter 17A to administer this section.
94 Acts, ch 1036, §1

135C.35 Reserved.

VIOLATIONS

135C.36 Violations classified—penalties.

Every violation by a health care facility of any provision of this chapter or of the rules adopted
pursuant to it shall be classified by the department in accordance with this section. The
_ department shall adopt and may from time to time modify, in accordance with chapter 17A rules

setting forth so far ‘as feasible the specific violations included in each classification and stating
criteria for the classification of any violation not so listed.

1. A Class I violation is one which presents an imminent danger or a substantial probability of
resultant death or physical harm to the residents of the facility in which the violation occurs. A
physical condition or one or more practices in a facility may constitute a Class I violation. A
Class I violation shall be abated or eliminated immediately unless the department determines that a
stated period of time, specified in the citation issued under section 135C.40, is required to correct
the violation. A licensee is subject to a penalty of not less than two thousand nor more than ten
thousand dollars for each Class I violation for which the licensee's facility is cited.

2. A Class II violation is one which has a direct or immediate relationship to the health, safety
or security of residents of a health care facility, but which presents no imminent danger nor
substantial probability of death or physical harm to them. A physical condition or one or more
practices within a facility, including either physical abuse of any resident or failure to treat any
resident with consideration, respect and full recognition of the resident's dignity and individuality,
in violation of a specific rule adopted by the department, may constitute a Class II violation. A
violation of section 135C.14, subsection 8, or section 135C.31 and rules adopted under those
sections shall be at least a Class II violation and may be a Class I violation. A Class II violation
shall be corrected within a stated period of time determined by the department and specified in the
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citation issued under section 135C.40. The stated period of time specified in the citation may
subsequently be modified by the department for good cause shown. A licensee is subject to a
penalty of not less than one hundred nor more than five hundred dollars for each Class II violation
for which the licensee's facility is cited, however the director may waive the penalty if the
violation is corrected within the time specified in the citation.

3. A Class III violation is any violation of this chapter or of the rules adopted pursuant to it
which violation is not classified in the department's rules nor classifiable under the criteria stated
in those rules as a Class I or a Class II violation. A licensee shall not be subject to a penalty for a
Class III violation, except as provided by section 135C.40, subsection 1 for failure to correct the
violation within a reasonable time specified by the department in the notice of the violation.

[C77, 79, 81, § 135C.36; 81 Acts, ch 60, § 3] '

86 Acts, ch 1168, § 1

135C.37 Complaints alleging violations—confidentiality. .

A person may request an inspection of a health care facility by filing with the department, care
review committee of the facility, or the long-term care resident's advocate as defined in section
231.4, subsection 16, a complaint of an alleged violation of applicable requirements of this chapter
or the rules adopted pursuant to this chapter. A person alleging abuse or neglect of a resident
with a developmental disability or with mental illness may also file a complaint with the protection
and advocacy agency designated pursuant to section 135B.9 or section 135C.2. A copy ofa
complaint filed with the care review committee or the long-term care resident's advocate shall be
forwarded to the department. The complaint shall state in a reasonably specific manner the basis
of the complaint, and a statement of the nature of the complaint shall be delivered to the facility
involved at the time of the inspection. The name of the person who files a complaint with the
department, care review committee, or the long-term care resident's advocate shall be kept
confidential and shall not be subject to discovery, subpoena, or other means of legal compulsion

for its release to a person other than department employees involved in the investigation of the
complaint.

[C77, 79, 81, § 135C.37]

84 Acts, ch 1227, § 3; 85 Acts, ch 186, § 2; 89 Acts, ch 241, § 3; 89 Acts, ch 321, § 28; 91
Acts, ch 107, §4

135C.38 Inspections upon complaints.

" 1. a Upon receipt of a complaint made in accordance with section 135C.37, the department or
care review committee shall make a preliminary review of the complaint. Unless the department
or committee concludes that the complaint is intended to harass a facility or a licensee or is
without reasonable basis, it shall within twenty working days of receipt of the complaint make or
cause to be made an on-site inspection of the health care facility which is the subject of the
complaint.

b. The complaint investigation shall include, at a minimum, an interview with the complainant,
the alleged perpetrator, and the victim of the alleged violation, if the victim is able to
communicate, if the complainant, alleged perpetrator, or victim is identifiable, and if the
complainant, alleged perpetrator, or victim is available. Additionally, witnesses who have
knowledge of facts related to the complaint shall be interviewed, if identifiable and available. The
names of witnesses may be obtained from the complainant or the victim. The files of the facility
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may be reviewed to ascertain the names of staff persons on duty at the time relevant to the
complaint. The department shall apply a preponderance of the evidence standard in determining
whether or not a complaint is substantiated. For the purposes of this subsection, "a
preponderance of the evidence standard” means that the evidence, considered and compared with
the evidence opposed to it, produces the belief in a reasonable mind that the allegations are more
likely true than not true. "4 preponderance of the evidence standard” does not require that the
investigator personally witnessed the alleged violation.

c. The department may refer to the care review committee of a facility any complaint received
by the department regarding that facility, for initial evaluation and appropriate action by the
committee. :

2. a The complainant shall be promptly informed of the result of any action taken by the
department or committee in the matter. The complainant shall also be notified of the name,
address, and telephone number of the designated protection and advocacy agency if the alleged
violation involves a facility with one or more residents with developmental disabilities or mental
illness.

b. Upon conclusion of the investigation, the department shall notify the complainant of the
results. The notification shall include a statement of the factual findings as determined by the
investigator, the statutory or regulatory provisions alleged to have been violated, and a summary
of the reasons for which the complaint was or was not substantiated.

c. The department shall mail the notification to the complainant without charge. Upon the
request of the complainant, the department shall mail to the complainant, without charge, a copy
of the most recent final findings regarding compliance with licensing requirements by the facility
against which the complaint was filed.

d. A person who is dissatisfied with any aspect of the department's handling of the complaint
may contact the long-term care resident's advocate, established pursuant to section 231.42, or
may contact the protection and advocacy agency designated pursuant to section 135C.2 if the
complaint relates to a resident with a developmental disability or a mental illness.

3. An inspection made pursuant to a complaint filed under section 135C.37 need not be limited
to the matter or matters complained of, however, the inspection shall not be a general inspection
unless the complaint inspection coincides with a scheduled general inspection. Upon arrival at the
facility to be inspected, the inspector shall show identification to the person in charge of the
facility and state that an inspection is to be made, before beginning the inspection. Upon request
of either the complainant or the department or committee, the complainant or the complainant's
representative or both may be allowed the privilege of accompanying the inspector during any
on-site inspection made pursuant to this section. The inspector may cancel the privilege at any
time if the inspector determines that the privacy of any resident of the facility to be inspected
would otherwise be violated. The dignity of the resident shall be given first priority by the
inspector and others. '

4. If upon an inspection of a facility by its care review committee, pursuant to this section, the
committee advises the department of any circumstance believed to constitute a violation of this
chapter or of any rule adopted pursuant to it, the committee shall similarly advise the facility at the
same time. If the facility's licensee or administrator disagrees with the conclusion of the committee
regarding the supposed violation, an informal conference may be requested and if requested shall
be arranged by the department as provided in section 135C.42 before a citation is issued. If the
department thereafter issues a citation pursuant to the committee's finding, the facility shall not be
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entitled to a second informal conference on the same violation and the citation shall be considered
affirmed. The facility cited may proceed under section 135C.43 if it so desires.
[C77, 79, 81, § 135C.38]

87 Acts, ch 234, § 430, 89 Acts, ch 241, § 4; 91 Acts, ch 107, § 5,6

135C.39 No advance notice of inspection—exception.

No advance notice of an on-site inspection made pursuant to section 135C.38 shall be given the
health care facility or the licensee thereof unless previously and specifically authorized in writing
by the director or required by federal law. The person in charge of the facility shall be informed of
the substance of the complaint at the commencement of the on-site inspection.

[C77, 79, 81, § 135C.39]

89 Acts, ch 241, § 5; 90 Acts, ch 1039, § 10

Administrative penalty; see § 135C.45A

135C.40 Citations when violations found—penalties—exception. )

1. If the director determines, based on the findings of an inspection or investigation of a health.
care facility, that the facility is in violation of this chapter or rules adopted under this chapter, the
director within five working days after making the determination, may issue a written citation to
the facility. The citation shall be served upon the facility personally or by certified mail, except
that a citation for a Class III violation may be sent by ordinary mail. Each citation shall
specifically describe the nature of the violation, identifying the Code section or subsection or the
rule or standard violated, and the classification of the violation under section 135C.36. Where
appropriate, the citation shall also state the period of time allowed for correction of the violation,
which shall in each case be the shortest period of time the department deems feasible. Failure to
correct a violation within the time specified, unless the licensee shows that the failure was due to
circumstances beyond the licensee's control, shall subject the facility to a further penalty of fifty
dollars for each day that the violation continues after the time specified for correction.

2. When a citation is served upon or mailed to a health care facility under subsection 1 and the
licensee of the facility is not actually involved in the daily operation of the facility, a copy of the
citation shall be mailed to the licensee. If the licensee is a corporation, a copy of the citation shall
be sent to the corporation's office of record. If the citation was issued pursuant to an inspection
resulting from a complaint filed under section 135C.37, a copy of the citation shall be sent to the
complainant at the earliest time permitted by section 135C.19, subsection 1.

3. No health care facility shall be cited for any violation caused by any practitioner licensed
pursuant to chapter 148, 150 or 150A if that practitioner is not the licensee of and is not
otherwise financially interested in the facility, and the licensee or the facility presents evidence that

reasonable care and diligence have been exercised in notifying the practitioner of the practitioner's
duty to the patients in the facility.

[C77, 79, 81, § 135C.40; 81 Acts, ch 61, § 1]
84 Acts, ch 1227, § 4

135C.41 Licensee's response to citation.

Within twenty business days after service of a citation under section 135C.40, a facility shall
either:

1. Ifit does not desire to contest the citation:

a. Remit to the department the amount specified by the department pursuant to section
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135C.36 as a penalty for each Class I violation cited, and for each Class II violation unless the
citation specifically waives the penalty, which funds shall be paid by the department into the state
treasury and credited to the general fund; or

b. 1In the case of a Class II violation for which the penalty has been waived in accordance with
the standards prescribed in section 135C.36, subsection 2, or a Class III violation, send to the
department a written response acknowledging that the citation has been received and stating that
the violation will be corrected within the specific period of time allowed by the citation; or

2. Notify the director that the facility desires to contest the citation and, in the case of citations _

for Class I or Class III violations, request an informal conference with a representative of the
department.

[CT77, 79, 81, § 135C.41]

135C.42 Informal conference on contested citation.

The director shall assign a representative of the department, other than the inspector upon
whose inspection the contested citation is based, to hold an informal conference with the facility
within ten working days after receipt of a request made under section 135C.41, subsection 2. At
the conclusion of the conference the representative may affirm or may modify or dismiss the
citation. In the latter case, the representative shall state in writing the specific reasons for the
modification or dismissal and immediately transmit copies of the statement to the director, and to
the facility. If the facility does not desire to further contest an affirmed or modified citation, it
shall within five working days after the informal conference, or after receipt of the written

explanation of the representative, as the case may be, comply with section 135C.41, subsection 1.
[C77, 79, 81, § 135C.42]

135C.43 Formal contest—judicial review.

1. A facility which desires to contest a citation for a Class I violation, or to further contest an
affirmed or modified citation for a Class II or Class III violation, may do so in the manner
provided by chapter*17A for contested cases. Notice of intent to formally contest a citation shall
be given the department in writing within five days after service of a citation for a Class I
violation, or within five days after the informal conference or after receipt of the written
explanation of the representative delegated to hold the informal conference, whichever is
applicable, in the case of an affirmed or modified citation for a Class II or Class ITI violation. A
facility which has exhausted all adequate administrative remedies and is aggrieved by the final
action of the department may petition for judicial review in the manner provided by chapter 17A.

2. Hearings on petitions for judicial review brought under this section shall be set for trial at the
earliest possible date and shall take precedence on the court calendar over all other cases except
matters to which equal or superior precedence is specifically granted by law. The times for
pleadings and for hearings in such actions shall be set by the judge of the court with the object of
securing a decision in the matter at the earliest possible time.

[CT77, 79, 81, § 135C.43]

135C.44 Treble fines for repeated.violations.
The penalties authorized by section 135C.36 shall be trebled for a second or subsequent Class I
or Class II violation occurring within any twelve-month period if a citation was issued for the

same Class I or Class II violation occurring within that period and a penalty was assessed
therefor.
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[C77,79, 81, § 135C.44]

135C.45 Refund of penalty.

If at any time a contest or appeal of any citation issued a health care facility under this chapter
results in an order or determination that a penalty previously paid to or collected by the

department must be refunded to the facility, the refund shall be made from any money in the state.
general fund not otherwise appropriated.

[C77,79, 81, § 135C.45]

135C.45A Notification penalty.

A person who notifies, or causes to be notified, a health care facility, of the time and date on
which a survey or on-site inspection of the facility is scheduled, is subject to an administrative

penalty of not less than one thousand dollars and not more than two thousand dollars.
90 Acts, ch 1039, §11

135C.46 Retaliation by facility prohibited.

1. A facility shall not discriminate or retaliate in any way against a resident or an employee of
the facility who has initiated or participated in any proceeding authorized by this chapter. A
facility which violates this section is subject to a penalty of not less than two hundred fifty nor
more than five thousand dollars, to be assessed and collected by the director in substantially the
manner prescribed by sections 135C.40 to 135C.43 and paid into the state treasury to be credited
to the general fund, or to immediate revocation of the facility's license.

2. Any attempt to expel from a health care facility a resident by whom or upon whose behalf a
complaint has been submitted to the department under section 135C.37, within ninety days after
the filing of the complaint or the conclusion of any proceeding resulting from the complaint, shall

raise a rebuttable presumption that the action was taken by the licensee in retaliation for the filing
of the complaint.

[C77, 79, 81, § 135C.46]

135C.47 Report listing licensees and citations.

The department shall annually prepare and make available in its office at the seat of government
a report listing all licensees by name and address, indicating:

1. The number of citations and the nature of each citation issued to each licensee during the
previous twelve-month period and the status of any action taken pursuant to each citation,
including penalties assessed; and

2. The nature and status of action taken with respect to each uncorrected violation for which a
citation is outstanding.

[C77, 79, 81, § 135C.47]

135C.48 Information about complaint procedure.
The department shall make a continuing effort to inform the general public of the appropriate
procedure to be followed by any person who believes that a complaint against a health care

facility is justified and should be made under section 135C.37.
[C77, 79, 81, § 135C.48]
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Appendix B

CHAPTER 56
FINING AND CITATIONS
[Prior to 7/15/87, Health Department[470] Ch 56)

481—56.1(135C) Authority for citations. Pursuant to the authority vested in the director of the
department of inspections and appeals to issue citations and assess penalties for violations of the statutes or
departmental rules relating to the health care facilities, the following rules indicate the method by which
citations may be issued when a particular statute or departmental rule is violated by a facility.

481—56.2(135C) Classification of violations—classes. There are three classifications for violations of -
statutes or departmental rules which may resuit in the issuance of a citation by the director of inspections and
appeals and the assessment of a penalty therefor.

56.2(1)Class I. A class I violation is one which presents an imminent danger or a substantial probability
of resultant death or physical harm to the residents of the facility in which the violation occurs. A physical
condition or one or more practices in a facility may constitute a class I violation;

56.2(2)Class II. A class II violation is one that has a direct or immediate relationship to the health, safety,
or security of residents of a health care facility, but which presents no imminent danger nor substantial
probability of death or physical harm to them. A physical condition or one or more practices within a facility,
including either physical abuse of any resident or failure to treat any resident with consideration, respect, and
full recognition of the resident’s dignity and individuality, in violation of a specific rule adopted by the
department, may constitute a class I violation;

56.2(3)Class II. A class III violation is one which is not classifiable in the department’s rules nor
classifiable under the criteria stated in those rules as a class I or class II violation.

481—56.3(135C) Fines. Citations which are issued by the director of the departrhent of inspections and

appeals for violations of the statutes or rules relating to health care facilities will subject the facility to the
following penalties:

56.3(1)Cizration for a class I violation: Not less than $2,000 nor more than $10,000;

56.3(2)Citation for a class II violation: Not less than $100 nor more than $500. (The director of the
depanment of inspections and appeals may waive the penalty if the violation is corrected within the time
specified in the citation);

56.3(3)Citation for a class III violation: No penalty, except as provided in 56.5(135C).

481—56.4(135C) Time for compliance. Citations which are issued by the director of the department of
inspections and appeals for violations of the statutes or rules related to health care facilities shall specify the
length of time permitted for the violation to be abated or eliminated, as follows:
- 56.4(1)Citation for a class I violation: The violation shall be abated or eliminated immediately, uniess
the department determines that a stated period of time, specified in the citation, is required to correct the
violation;

56.4(2)Citation for a class II violation: The violation shall be corrected within a stated period of time
determined by the department and specified in the citation. The stated period of time specified in the citation
may subsequently be modified by the department for good cause shown;

56.4(3)Citation for a class III violation: The violation shall be corrected within a reasonable time
specified by the department in the citation.

481—56.5(135C) Failure to correct a violation within the time specified—penalty. Failure to correct
any class of violation within the time specified in the citation, unless the licensee shows that the failure was
due to circumstances beyond the licensee’s control, shall subject the facility to a further penalty of $50 for

Towa Administrative Code (Selected agencies updated through January 1, 1997) 1
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each day that the violation continues after the time specified for correction.

481—56.6(135C) Treble fines for repeated violations. The director of the department of inspections and
appeals shall treble the penalties specified in 56.3(135C) for any second or subsequent class I or class II

violation occurring within any 12-month period, if a citation was issued for the same class I or class II
violation occurring within that period and a penalty was assessed therefor.

481—56.7(135C) Notation of classes of violations. All rules relating to health care facilities, other than
those which are informational in character, shall be followed by a notation at the end of each rule, or pertinent
part thereof. This notation shall consist of a Roman numeral or numerals in parentheses. These Roman
numerals refer to the class (either Class I, Class II or Class I) of violation which may be cited by the
commissioner when that rule, or part of a rule carrying the potation is violated by the facility.

481—56.8(135C) Notation for more than one class of violation. In those instances where a particular
rule, or part of a rule is followed by a notation consisting of more than one Roman numeral in parentheses, at
the discretion of the director of the department of inspections and appeals, the director may issue a citation

for a violation of that rule, or part thereof designating any one of the multiple classes of violations specified
in the notation. ‘

481—56.9(135C) Factors determining selection of class of violation. In determining which class of
violation will be designated in the citation, where more than one class is specified in the notation following
the rule, the director of the department of inspections and appeals may consider evidence of the circumstances
surrounding the violation, including, but not limited to, the following factors:

56.9(1) The length of time during which the violation occurred;

56.9(2)The frequency of the violation, ic., whether the violation was an isolated or a widespread
occurrence, practice, or condition,

56.9(3) The past history of the facility, as it relates to the nature of the violation, i.e., whether the violation
was a first—time occurrence or one which has occurred in the past at that facility;

56.9(4) The intent of the facility, as it relates to the reasons the violation occurred;

56.9(5)The extent of any harm to the residents or the effect on the health, safety, or security of the
residents which resulted from the violation;

56.9(6) The relationship of the violation to any other types of violations which have occurred in the facility,
i.e., whether other violations in combination with the violation in question, caused increased harm or adverse
effects to the residents of the facility,

56.9(7) The actions of the facility after the occurrence of the violation, including when corrective measures,
if any, were implemented;

56.9(8)The accuracy and extent of records kept by the facility which relates to the violation, and the
‘availability of such records to the department,

56.9(9) The number of other types of related violations occurring simultaneously or within a short period of
time of the violation in question. :

481—56.10(135C) Factors determining imposition of citation and fine. The director of the department

of inspections and appeals may consider evidence of the circumstances surrounding the violation including,
but not limited to, those factors set out in rule 56.9(135C) when:

1. Determining whether a violation will be subject to a fine or citation; and

2. Determining the monetary amount of the penalty to be specified in the citation, when such 2 fine is
authorized to be levied for a particular class of violation.

Jowa Administrative Code (Selected agencies updated through January 1,1997) 2
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481—56.11(135C) Class 1 violation not specified in the rules. The director of the department of
inspections and appeals may issue a citation for a class I violation when a physical condition or one or more
practices exists in a facility which are not in violation of a specific statute or rule, but which constitute an

imminent danger or a substantial probability of resultant death or physical harm to the residents of the
facility.

481—56.12(135C) Class I violation as a result of multiple lesser violations. The director of the
department of inspections and appeals may issue a citation for a class I violation when a physical condition or
one or more practices exist in a facility which are a result of multiple lesser violations of the statutes or rules,

but which taken as a whole constitute an imminent danger or a substantial probability of resultant death or
physical harm to the residents of the facility.

481—56.13(135C) Form of citations. Each citation issued by the director of the department of inspections
and appeals shall contain the following information:

56.13(1) A description of the nature of the violation;

56.13(2) A statement of the Code section or subsection or the rule or standard violated. (In the case of
class I violations as described in 56.11(135C), a statement of the specific physical condition or one or more
practices may be made in lieu of this statement.);

56.13(3) A statement of the classification of the violation, as specified in section 56.2(135C);

S56.13(4)  When appropriate, a statement of the period of time allowed for correction of the violation,
which shall in each case be the shortest period of time the department deems feasible.

481—56.14(135C) Licensee’s response to a citation. Within 20 business days after service of a citation,
the facility shall respond in the following manner, according to the type of citation issued.

56.14(1) If the facility does not desire to contest the citation:

a. For each class I violation, the facility shall remit to the department of inspections and appeals the
amount specified by the department of inspections and appeals in the citation;

b. For each class I violation for which the penalty has not been waived, the facility shall remit to the
department of inspections and appeals the amount specified by the department of inspections and appeals in
the citation; .

c. For each class II violation for which the penalty has been waived or for each class III violation, the
facility shall send a written response to the department of inspections and appeals, acknowledging that the
citation has been received and stating that the violation will be corrected within the specified period of time
allowed by the citation.

56.14(2)  If the facility desires to contest a citation for a class I violation, the facility shall follow the
procedure as set out in 56.16(135C).

56.14(3)  If the facility desires to contest a citation for a class II or class III violation, the facility shall
notify the director of the department of inspections and appeals in writing that it desires to contest such

citation and request in writing an informal conference with a representative of the department of inspections
and appeals.

481—56.15(135C) Procedure for facility after informal conference. After the conclusion of an informal
. conference requested by the licensee and provided pursuant to 56.14(3):

S56.15(1) I the facility does not desire to further contest an affirmed or modified citation for a class I or
class III violation, the facility shall, within five working days after the informal conference, or within five
working days after receipt of the written decision and explanation of the department of inspections and
appeals’ representative at the informal conference, as the case may be, comply with the provisions of
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56.14(1)“b” or 56.14(1)“c.”

56.15(2) If the facility does desire to further contest an affirmed or modified citation for a class I or
class TII violation, the facility shall, within five working days after the informal conference, or within five
working days after receipt of the written decision and explanation of the department of inspections and
appeals’ representative at the informal conference, as the case may be, notify the department of inspections
and appeals in writing of the facility’s intent to formally contest the citation.

481—56.16(135C) Contesting a citation for a class I violation. If a facility desires to contest a citation
for a class 1 violation, the facility shall, within five working days after service of such citation, notify the
department of inspections and appeals in writing of the facility’s intent to formally contest the citation.

481—56.17(135C) Formal contest. The procedures for contested cases, as set out in Iowa Code chapter
17A, and the rules adopted by the department of inspections and appeals shall be followed in all cases where
proper notice has been made to the department of inspections and appeals of the intent to formally contest
any citation.
These rules are intended to implement Iowa Code sections 10A.202, 10A.402, 135C.14(8), 135C.25 and
135C.36.
[Filed 8/6/76, Notice 4/1 9/76—published 8/23/76, effective 9/27/16)*

[Filed emergency 7/ 1/86—published 7/16/86, effective 7/1/861**

[Filed emergency 9/ 19/86—published 10/8/86, effective 9/1 9/86]

[Filed emergency 6/25/87—published 7/15/87, effective 7/ 1/87]

[Filed 3/14/51 , Notice 9/19/90—published 4/3/91, effective 5/8/91}

*Effective date of Ch 56 delayed by the Administrative Rules Review Committee until 12/6/76, pursuant to Jowa Code section 17A.4
as amended by 66 GA, SF 1288, section 2,t0 allow further time to study and examine the rules.
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lugudves&nn.nnhymo!mhseﬂonshﬂlbe
ed %0 be a separate regular session of the State
jegisiature.
Section 13612(d) of Pub. L. 103-88 provided that:
«(1)(A) Except as provided in subparagraph (B), the
amendments made by this section (amending this sec-
uon] shall apply to payments under title XIX of the
socisl Security Act [this subchapter] for calendar
quasters beginning on or after October 1, 1993, with-
out regard to whether or not final regulations to carry
out amendments have been promulgated by such

«(B) In the case of a State plan for medical assist-
ance under title XTX of the Social Security Act which
the Secretary of Heaith and Human Services deter-
mines requires State legislation (other than legisiation
wpmpﬂaunzmnds)lnordutorthephnwmthe

~(2) The amendments made by this section shail not
spply to individuals who died before October 1, 1983.”

ErrzcTIve Darz or 1988 AMENDMENT

Amendment by Pub. L. 101-239 applicable to trans-
fers occurring after Dec. 10, 1989, see section
¢411(eX4) of Pub. L. 101-239, set out as a note under
section 1396a of this title.

ErrrcTIv Date orF 1988 AMENDMERTS

Amendment by Pub. L. 100485 effective as if inciud-
¢d in the enactment of the Medicare Catastrophic
Coverage Act of 1888, Pub. 1. 100-380, see section
608(gX1) of Pub. L. 100-485, set out as a note under
section 704 of this title, R

Amendment by section 303(b) of Pub. L. 100-3680 ap-
plicable to payments under this subchapter for calen-
dar quarters beginning on or after July 1, 1988 (except
in certain situations requiring State legislative action),
without regard to whether or not final regulations to
earty out such amendment have been promulgated by
such date, and subsection (¢) of this section. as amend-
ed by section 303(b) of Pub. L. 1 applicable to
resources disposed of on or after July 1, 1988, but not
spplicable with respect to inter-spousal transfers oc-
curring before Oct. 1, 1989, see section 303(gX2). (5) of
Pub. L. 100-380, set out as an Effective Date
under section 1386r-5 of this title.

Except as specifically provided In section 411 of Pub.
L 100-360. amendment by section 411(IX3XI) of Pub.
L. 100-360. as it relates to & provision in the Omnibus
Budget Reconciliation Act of 1987, Pub. L. 100-203, ef-
fective as if included in the ensctment of that provi-
sion in Pub. L. 100-203, see section 411(a) of Pub. L.
100-380. set out as a Reference to OBRA: Effective
Date note under section 108 of Title 1, General Provi-

Errecrive Date or 1987 Aumeouzer

Amendment by Pub. L. 100-203 applicable to nursing
facllity services furnished on or after Oct. 1, 1990.
without regard to whether regulations impiementing
fuch amendment are promuigated by such date.
txeept as otherwise provided In section
msrolthhuue.wlthtnnﬁuonum;uesecuon
Q14(a), (bX2) of Pub. L. 100-203, as amended. set out
:llu:.n Effective Date note under section 1386r of this
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ErrzczIvE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 97-448 effective as if origi-
nally included as a part of this section as this section
was added by the Tax Equity and Fiscal Responsibility
Act of 1982, Pub. L. 97-248, see section 309(cX2) of
Pub. L. 97-448, set out as a note under section 428-1 of

EvrecrivE DaTE

Act [Sept. 3, 1982), but the provisions
1917eX2XB) of the Social Security

(eX2XB) of this section] shall not apply with

Szcrron Rerzneen To 8 OTHER SECTIONS

This section i3 referred to :1 sections 1382, 1382b,
1396a, 1386r-5 of this title,

§13%q. Application of provisions of subchapter I re-
Inting to subpoenas

The provisions of subsections (d) and (e) of
section 405 of this title shall apply with respect
to this subchapter to the same extent as they
are applicable with respect to subchapter II of
this chapter, except that, in so applying such
subsections, and in applying section 405(1) of
this title thereto, with respect to this subchap-
ter, any reference therein to the Commissioner
of Social Security or the Social Security Admin-
istration shall be considered a reference to the

Secretary or the Department of Health and
Human Services, respectively

(Aug. 14, 1935, ch. 531, title XIX, §1918, as
added July 18, 1984, Pub. L. 98-369, div. B, title
IIL, §2370¢a), 98 Stat. 1110; amended Aug. 185,
1984, Pub. L. 103-296, title I, §108(dX5), 108
Stat. 1488.) - -

AMENDMENTS

18%4—Pub. L. 103-298 inserted before period at
“, except that, in 50 applying such subsections, and
applying section 405(0) of this title thereto, with
spect to this subchapter, any reference therein to the
Commissioner of Social Seeurity or the Social Security
Administration shall be considered a reference to the
Secretary or the Department of Health and Human
Serviees, respectively™. :

B

35

Eryrzcrive Darz or 1994 AMENDMENT

Amendment by Pub. L. 103-208 effective Mar. 31,
1995, see section 110(a) of Pub. L. 103-286, set out as a
note under section 401 of this title.

Errzcrive Date

Seetion 2370(b) of Pub. L. 98-3890 provided that:
“The amendment made by this section {enacting this
section) shail become effective on the date of the en-
actment of this Act {July 18, 1984)."

§ 13%r. Requirements for nursing facilities

(a) *Nursing facility” defined

In this subchapter, the term “nursing facili-
ty” means an institution (or a distinet part of
an institution) which—

(1) is primarily engaged in providing to resi-
dents— -



§13%r

(A) skilled nursing care and related serv-
ices for residents who require medical or
nursing care,

(B) rehabilitation services for the reha.
bilitation of injured, disabled, or sick per-
sons, or

(C) on a regular basis, health-related care
and services to individuals who because of
their mental or physical condition require
care and services (above the level of room
and board) which can be made available to
them only through institutional facilities,

and is not primarily for the care and treat-
ment of mental diseases:

(2) has in effect a (ransfer agreement
(meeting the requirements of section 1395x(1)
of this title) with one or more hospitals
having agreements in effect under section
1395ce of this title; and

(3) meets the requirements for a nursing fa-

cility described in subsections (b), (¢), and (d)
of this section.

Such term also includes any facility which is lo-
cated in a State on an Indisn reservation and is
certified by the Secretary as meeting the re-
quirements of paragraph (1) and subsections
(b), (¢), and (d) of this section.

(b) Requirements relating to provision of services

(1) Quaiity of life
(A) In general

A nursing facility must care for its resi-
dents in such a mannerand in such an envi-
. ronment as will promote maintenance or en-
hancement of the quulity of life of each
resident.
(B) Quality assessment and assurance

A nursing facility must majntain a quality
assessment and assurance commitiee, con-
sisting of the director of nursing services, a
physician designated by the facility, and at
least 3 other members of the facility’s staff,
which (1) meets at least quarterly to identi.
fy issues with respect to which quality as-
sessment and assurance activities are neces-
sary and (ii) develops and implements ap-
propriate plans of action to correct identd-
fied quality deficiencies. A State or the Sec-
retary may not require disclosure of the
records of such committee except insofar as
such disclosure is related to the compliance
of such committee with the requirements of
this subparagraph.

(2) Scope of services and aectivities under plan of
- care

A nursing facility must provide services and
activities to attain or maintain the highest
practicable physical, mental, and psychosocial
well-being of each resident in accordance with
a written plan of care which-—

(A) describes the medical, nursing, and
psychosocial needs of the resident and how
such needs will be met;

(B) is initially prepared, with the partici.
pation to the extent practicable of the resi-
dent or the resident’s family or legal repre-

sentative, by a team which includes the resi-
<an et S, attending physician and a registered

TITLE 42—THE PUBLIC HEALTE AND WELFARE p.u%

professional nurse with responsihil 'y"?.,
the resident; and TR

(C) is periodically reviewed and revisedy,
such team after each assessment. ungy,
paragraph (3).

. %
(3) Residents’ assessment .;f&
(A) Requirement TS

A nursing facility must conduct Hpoc )

‘hensive, accurate, standardized, reprodne.

ble assessment of each resident’s functlong

capacity, which assessment— "'W

(1) describes the resident’s ity to
perform daily life functions and sign

section (D(EXA) of this section;. g g,
(iil) uses an instrument which ig:
fled by the State under subsection® {¥Xs)

of this section: and ’ 4%
(iv) includes the identification

cal problems. el
(B) Certification G

Each such assessment must be cond
ed or coordinated (with the approptiate
participation of health professionais) ty a
registered professional nurse who. signs
and certifies the completion of the asiess.
ment. Each individual who completsi s
portion of such an assessment shall'sign
and certify as to the accuracy of that por-
tion of the assessment. : 3
(1) Penaity for falsification TR

k¥ Il
(I) An individual who wmmllswlgd

knowingly certifies under clause () a‘ma-
‘terial and false statement in a resident as-
sessment {s subject to a civil money penal-

ty of not more than $1.000 with respectto

(II) An individual who willfully:
certify under clause (1) a material and
false statement in a resident assessment is
subject to a civil money penalty of not

more than $5,000 withmpecttoeagp_.u-
sessment., : =

(1) In general ' ‘m

- .

this title. i

ments under this paragraph, .the

may require (for a period specified by the
State) that resident assessments under
this paragraph be conducted and certified
by individuals who are independent of the
facility and who are approved by ‘the
State. .

T
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(C) Frequency
(1) In general
Such an assessment must be conduct-

(I) promptly upon (but no later than*
not later than 14 days after the date of)
admission for each individual admitted
on or after October 1, 1990, and by not
later than October 1, 1991, for each resi-
dent of the facility on that date;

(II) promptly after a significant
change in the resident’s physical or
mental condition; and

(III) in no case less often than once
every 12 months.

(i) Resident review

The nursing facility must examine each
resident no less frequently than once
every 3 months and, as appropriate, revise
the resident’s assessment to assure the
continuing accuracy of the assessment.

(D) Use

The results of such an assessment shall be
used in developing, reviewing, and revising
the resident’s plan of care under paragraph
2).

- (E) Coordination

Such assessments shall be coordinated
with any State-required preadmission
screening program to the maximum extent
practicable in order to avoid duplicative
testing and effort.

(F) Requirements relating to pnulmuion
screening for mentally ill and mentally re-
tarded individuals

Except as provided in clauses (ii) and (iil)

of subsection (eX7)A) of this section, a

nursing facility must not admit, on or after

January 1, 1989, any new resident who—

(1) is mentally ill (as defined in subsec-
tion (eXTXGX1) of this section) uniess the
State mental health authority has deter-
mined (based on an independent physical

and mental evaluation performed by a -

person or entity other than the State
mental health authority) prior to admis-
sion that, because of the physical and
mental condition of the individual, the in-
dividual requires the level of services pro-
vided by a nursing facility, and, if the in-
dividual requires such level of services.
whether the individual requires special-
ized services for mental illness, or

(i1) is mentally retarded (as defined in
subsection (eXTUGXil) of this section)
unless the State mental retardation or de-
velopmental disability authority has de-
termined prior to admission that, because
of the physical and mental condition of
the individual, the individual requires the
level of services provided by a nursing fa-
cility, and, if the individual requires such
level of services, whether the individual

requires specialized services for mental re-
tardation.

' So in original. The words “no later than™ probably should

not Appesr.
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A State mental health authority and a
State mental retardation or developmental
disability authority may not delegate (by
subcontract or otherwise) their responsibil-
ities under this subparagraph to a nursing
facility (or to an entity that has a direct or

indirect affiliation or relationship with such
a facility).

(4) Provision of services and activities

(A) In general

To the extent needed to fulfill all plans of
care described in paragraph (2), a nursing
facility must provide (or arrange for the
provision of)—

(4)) nursingandtelatedservleesa.ndspe-
cialized rehabilitative services to attain or
maintain the highest practicable physical,
mental, and psychosocial well-being of
each resident;

(i) medically-reiated social services to
attain or maintain the highest practicable

(iif) pharmaceutical services (including
procedures that assure the accurate ac-
receiving, and admin-
istering of all drugs and biologicals) to
meet the needs of each resident:

(iv) dietary services that assure that the
meals meet the daily nutritional and spe-
cial dietary needs of each resident;

(v) an on-going program, directed by a
qualified professional, of activities de-
signed to meet the interests and the phys-
ical, mental, and psychosocial well-being
of each resident;

(vl) routine dental services (to the
extent covered under the State plan) and
emergency dental services to meet the
needs of each resident; and

(vil) treatment and services required by
mentally ill and mentally retarded resi-
dents not otherwise provided or arranged
for (or required to be provided or ar-
ranged for) by the State.

The services provided or arranged by the f{a-
cility must meet professional standards of
qmtyo

(B) Qualified persons providing services

Services described In clauses (i), (if). (iii),
(iv), and (vi) of subparagraph (A) must be
provided by qualified persons in accordance
with each resident’s written plan of care.

(C) Required nursing care: facility waivers

(i) General requirements

With respect to nursing facility services
provided on or after October 1, 1990, a
nursing facility—

() except as provided in clause (if),
must provide 24-hour licensed nursing
services which are sufficient to meet the
nursing needs of its residents, and

(II) except as provided in clause (ii),
must use the services of a registered
professional nurse for at least 8 consecu-
tive hours a day, 7 days a week.
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(ii) Waiver by State e
To the extent that a facility is unable to

meet the requirements of clause (1), a
State may waive such requirements with
respect to the facility if—

() the facility demonstrates to the
satisfaction of the State that the facili-
ty has been unable, despite diligent ef-
forts (including offering wages at the
community prevailing rate for nursing
facilities), to recruit appropriate person-

(II) the State determines that a
waiver of the requirement will not en-
danger the health or safety of individ-
uals staying in the facility,

(IID) the State finds that, for any such
periods in which licensed nursing serv-
{ces are not available, a registered pro-
fessional nurse or a physician is obligat-
ed to respond immediately to telephone
calls from the facility,

(IV) the State agency granting a
waiver of such requirements provides
notice of the waiver to the State long-
term care ombudsman (established
under section 307(a)}12) of the Older
Americans Act of 1885 [42 US.C.
3027(a)(12)1) and the protection and ad-
vocacy system in the State for the men-
tally {Il and the mentally retarded, and

(V) the nursing facility that is granted
such a waiver by a State notifies resi-
dents of the facility (or, where appropri-
ate, the guardians or legal representa-
tives of such residents) and mémbers of
their immediate families of the waiver.

A walver under this clause shall be sub-
jecttnannua.lreviewandtothenﬂewo!
the Secretary and subject to clause (iii)
shall be accepted by the Secretary for

of this subchapter to the same
extent as is the State’s certification of the
facility. In granting or renewing 2 waiver,
a State may require the facility to use
other qualified, licensed personnel.

(iii) Assumption of waiver authority by Secre-
tary :

If the Secretary determines that a State
has shown a clear pattern and practice of
allowing waivers in the absence of diligent
efforts by facilities to meet the staffing
requirements, the Secretary shall assume
and exercise the authority of the State to
grant waivers.

(5) Required training of nurse nides
(A) In general

(1) Except as provided in clause (ii), a
nursing facility must not use on a full-time
basis any individual as a nurse aide in the
facility on or after October 1, 1880, for more
than ¢ months unless the individual—

(D has completed a training and compe-
tency evaluation program, or a competen-
¢y evaluation program, approved by the
State under subsection (eX1XA) of this
sectlon, and

(ID is competent to provide nursing or
nursing-related services.

e —— Semm— —— & * . - -
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(i) A nursing facflity must not use on 8
temporary, per diem, leased, or on any
other basis other than as a permanent em-
ployee any individual as a nurse aide in the
facility on or after Janusary 1, 1991, unless
the individual meets the requirements de-
scribed in clause (1).

(B) Offering competency evaluation programs for
A nursing facility must provide, for indi-
viduals used as a nurse aide by the facility-
as of January 1, 1990, for a competency
evaluation program approved by the State
under subsection (eX1) of thiz section and
such tion as may be necessary for
the individual to complete such a program
by October 1, 1980.
(C) Competency ,
The nursing facility must not permit an
individual, other than In a and
competency evaluation program approved
bythesute,t.oserveasa.nunealdeorpm-
vide services of a type for which the individ-
ual has not demonstrated competency and
must not use such an individual as a nurse
aide unless the facility has inquired of any
suteregistrymbushedundersnbsection
(eX2XA) of this section that the facility be-

lleves will include information concerning
the individual.

(D) Re-training required

For purposes of subparagraph (A), if,
since an individual’s most recent completion
of a training and competency evaluation
program, there has been a continuous
period of 24 consecutive months during
none of which the individual performed
pursing or nursing-related services for mon-
etary comp
complete a new training and competency
evaluation program, or & new competency
evaluation program.

(E) Regular in-service education

The nursing facility must provide such
regular performance review and regular in-
service education as assures that individuals
used as nurse aides are competent to per-
!omserﬂceannumﬂdes.mcludlnxuﬂn-
ing for individusals providing nursing and
pursing-related services to residents with
cognitive impairments.

(F) “Nurse aide” defined

In this paragraph, the term “nurse aide”
means any individual providing nursing or
nursing-related services to residents in a
nursing facility, but does not inciude an in-
dividual— . .

(1) who is a licensed health professional

(as defined in subparagraph (G)) or & reg-
istered dietician, or

(11) who volunteers to pravide such serv-
fces without monetary compensation.
(G) Licensed heaith professional defined
In this paragraph, the term *ljcensed
health professional” means a physician,
physician assistant, nurse practitioner,
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- able to furnish necessary medi
case of emergency; and

physical, speech, or occupational therapist,
physical or occupational therapy assistant,
registered professional nurse, licensed prac-
tical nurse, or licensed or certified social
worker.

(6) Physician supervision and clinical records
A nursing facility must—

(A) require that the health care of every

resident be provided under the supervision
of a physician (or, at the option of a State,
under the supervision of a nurse practition-
er, clinical nurse specialist, or physician as-
sistant who is not an employee of the facili-
ty but who is working in collaboration with
a physician);

(B) provide for having a physician avail-
cal care in

graph (3)).aswellasthensu1t.sotanypre—
admission screening

on
section (eXT) of this section.
(7) Required social services

In the case of a nursing facility with more
than 120 beds, the facility must have at least
one social worker (with at jeast a bachelor’s
degree in social work or similar professional
qualifications) employed full-time to provide
or assure the provision of social services.

(¢) Requirements relating to residents’ rights

(1) General rights
(A) Specified rights

A nursing facility must protect and pro-

mote the rights of each resident, including
each of the following rights:

(i) Free choice

The right to choose a personal attend-
ing physician, to be fully informed in ad-
vance about care and treatment, to be
fully informed in advance of any changes
in care or treatment that may affect the
resident’s well-being, and (except with re-
spect to a resident adjudged {ncompetent)
to participate in planning care and treat-
ment or changes in care and treatment.

(i1) Free from restraints

The right to be free from physical or
mental abuse, corporal punishment, invol-
untary seclusion, and any physical or
chemical restraints imposed for purposes
of discipline or convenience and not re-
quired to treat the resident’s medical
symptoms. Restraints may only be im-

(I) to ensure the physical safety of the
resident or other residents, and

(II) only upon the written order of a
physician that specifies the duration
and circumstances under which the re-
straints are to be used (except in emer-
gency circumstances specified by the
Secretary until such an order couid rea-
sonably be obtained).
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(iii) Privacy

The right to privacy with regard to ac-
commodations, medical treatment, writ-
ten and telephonic communications, visits.

and meetings of family and of resident
groups.

(iv) Confidentiality

The right to confidentiality of personal
and clinical records and to access to cur-
rent clinical records of the resident upon
request by the resident or the resident’s
legal representative, within 24 hours (ex-
cluding hours occurring during a weekend
or holiday) after making such a request.

(v) Accommodation of needs
The right—

(D) to reside and receive services with
reasonable acco on of individual
needs and preferences, except where the
health or safety of the individual or
ot!:ier residents would be endangered,
an

(II) to receive notice before the room
or roommate of the resident in the facil- -
ity is changed.

(vi) Grievances

The right to voice grievances with re-
specttotreatmentormethatls(orfans
to be) furnished, without discrimination
or reprisal for voicing the grievances and
the right to prompt efforts by the facility
to resolve the resident may
have, including those with respect to the
behavior of other residents.

(vil) . Participation in resident and family
groups

The right of the resident to organize
and participate in resident groups in the
facility and the right of the resident’s
family to meet in the facility with the
families of other residents in the facility.

(vili) Participation in other activities

The right of the resident to participate
in social, religious, and community activi-
ties that do not interfere with the rights
of other residents in the facility.

(ix) Examination of survey results

The right to examine, upon reasonable
request, the resuits of the most recent
survey of the facility conducted by the
Secretaryorasmwit.hmpectmthe
facility and any plan of correction in
effect with respect to the facility.

(x) Refusal of certain transfers

Therighttore!meatm:sfertom-
other room within the facility, if a pur-
pose of the transfer is to relocate the resi-
dent from a portion of the facility that is
not a skilled nursing facility (for purposes
of subchapter XVIII of this chapter) to a
portion of the facility that is such a
skilled nursing facility.
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(xi) Other rights

Any other right established by the Sec-
retary.

Clause ({ii) shall not be construed as requir-
ing the provision of a private room. A resi-
dent’s exercise of a right to refuse transfer
under clause (x) shall not affect the resi-
dent's eligibility or entitlement to medical
assistance under this subchapter or a
State's entitlement to Federal medical as-
sistance under this subchapter with respect
to services furnished to such a resident.

(B) Notice of rights

A nursing facility must—

({) iInform each resident, orally and in
writing at the time of admission to the fa-
cility, of the resident's legal rights during
the stay at the facility and of the require-
ments and procedures for establishing ell-
gibility for medical assistance under this
subchapter, including the right to request
an pssessment under section
1396r-5(c)X(1XB) of this title;

(ii) make available to each resident,
upon reasonable request, a written state-
ment of such rights (which statement is
updated upon changes in such rights) in-
cluding the notice (if any) of the State de-
veloped under subsection (e}6) of this
section:

(iif) inform each resident who is entitled
:: medical assistance under this subchap-

) o

(D) at the time of admission to the {a-
cility or, if later, at the time the resi-
dent becomes eligible for such assist-
ance, of the items and services (includ-
ing those specified under section
1396a(a)(28)(B) of this title) that are in-
cluded in nursing facility services under
the State plan and for which the resi-
dent may not be charged (except as per-
mitted in section 13980 of this title), and
of those other items and services that
the facility offers and for which the
resident may be charged and the
amount of the charges for such items
and services, and

(I1) of changes in the items and serv-
fces described in subclause (I) and of
changes in the charges imposed for

items and services described in that sub-
clause; and

(iv) inform each other resident. in writ-
ing before or at the time of admission and
periodically during the resident’s stay, of
services available in the facility and of re-
lated charges for such services, inciuding
any charges for services not covered
under subchapter XVIII of this chapter
or by the facility’s basic per diem charge.

The written description of legat rights
under this subparagraph shalil include a de-
scription of the protection’ of personal
funds under paragraph (6) and a statement
that a resident may file a complaint with a
State survey and certification agency re-
specting resident abuse and neglect and
misappropriation of resident property in
the facility.

(2) Transfer and discharge righta S

I
!
/
H

Page 1288
(C) Rights of incompetent residents

In the case of a resident adjudged incom.
petent under the laws of a State, the rights
of the resident under this subchapter shall
devalve upon, and, to the extent judged nee-
essary by a court of competent jurisdiction,
be exercised by, the person appointed under
State law to act on the resident’s behalf, _.
(D) Use of psychopharmacologic drugs ’

Psychopharmacologic drugs may be ad.
ministered only on the orders of a physician
and only as part of a plan (included in the
written plan of care described in paragraph
(2)) designed to eliminate or modify the
symptoms for which the drugs are pre-
scribed and only if, at least annually an in-
dependent, external consultant reviews the
appropriateness of the drug plan of each
resident receiving such drugs.

o o8

(A) In general ?'.-..
A nursing facility must permit each resi-

dent to remain in the facility and must not

transfer or discharge the resident from the
{acility unless— e
(1) the transfer or discharge is necessary
to meet the resident's welfare and the
;ﬁidt's welfare cannot be met in the fa-
ty: "3
(i) the transfer. or discharge is appropri-
ate because the resident’s health has im.
proved sufficiently so the resident no
longer needs the services provided by the
facility; 1
(ii1) the safety of individuals in the facil-
ity is endangered; ..
(iv) the health of individusals in the fa.
cility would otherwise be endangered; ..
(v) the resident has failed, after reason-
able and appropriate notice, to pay (or to
have paid under this subchapter or sub-
chapter XVIII of this chapter on the resi-
dent’s behalf) for a stay at the facility; or
(vi) the facility ceases to operate.

In each of the cases described in clauses (I)
through (iv), the basis for the transfer or
discharge must be documented in the resi-
dent’s clinical record. In the cases described
in clauses (i) and (i), the documentation
must be made by the resident's physician,
and in the case described in clause (iv) the
documentation must be made by a physi-
cian. For purposes of clause (v), in the case
of a resident who becomes eligible for assist-
ance under this subchapter after admission
to the facility, only charges which may be
imposed under this subchapter shall be con-
sidered to be allowable.

(B) Pre-transfer and pre-discharge notice
(1) In general

Before effecting a transfer or discharge
of a resident, a nursing facility must—

(I) notify the resident (and, if known,
an {mmediate family member of the
resident or legal representative) of the
transfer or discharge and the reasons
therefor.

P

T
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(II) record the reasons in the resi-
dent’s clinical record (including any doe-
umentation required under subpara-
graph (A)), and

(II1) include in the notice the items
described in clause (if).

(ii) Timing of notice

The notice under clause (IXI) must be
made at least 30 days in advance of the
resident’s transfer or discharge except—

(1) in a case described in clause (1ii) or
(iv) of subparagraph (A);

(II) in a case described in clause (i) of
subparagraph (A), where the resident’s
hezith improves sufficiently to allow a
more immediate transfer or

(I1I) in a case described in clause (i) of
subparagraph (A), where a more imme-
diate transfer or discharge is necessitat-
ed by the resident’s urgent medical
needs; or

(IV) in a case where a resident has not
resided in the facility for 30 days.

In the case of such exceptions, notice
must be given as many days before the

date of the transfer or discharge as is
practicable.

(iii) Items included in notice

Each notice under clause (i) must in-
clude— )

(1) for transfers or discharges effected
on or after October 1, 1989, notice of
the resident’s right to appeal the trans-
fer or discharge under the State process

established under subsection (eX3) of
this section;

(II) the' hame, mailing address, and
telephone number of the State long-
term care ombudsman (established
under title III or VII of the Older Amer-
fcans Act of 1985 (42 U.S.C. 3021 et seq.,
3058 et seq.) in accordance with section
712 of the Act [42 U.S.C. 3058¢g));

(II) {n the case of residents with de-
velopmental disabilities, the mailing ad-
dress' and telephone number of the
agency responsible for the protection
and advocacy system for developmental-
1y disabled individuals established under
part C of the Developmental Disabilities
Assistance and Bill of Rights Act [42
U.S.C. 6041 et seq.); and

(IV) in the case of mentally fll resi-
dents (as defined In subsection
(eXTUGX1) of this section), the mailing
address and telephone number of the
agency responsible for the protection
and advocacy system for mentally ill in-
dividuals established under the Protec-
tion and Advocacy for Mentally Il Indi-
viduals Act [42 U.S.C. 10801 et seq.].

(C) Orientation

A nursing facility must provide sufficient
preparation and orientation to residents to
ensure safe and orderly transfer or dis-
charge from the facility.

Ca,
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(D) Notice on bed-hold policy and resdmission
(i) Notice before transfer

Before a resident of a nursing facility is
transferred for hospitalization or thera-
peutic leave, a nursing facility must pro-
vide written information to the resident
and an immediate family member or legal
representative concerning—

(I) the provisions of the State plan
under this subchapter regarding the
period (if any) during which the resi-
dent will be permitted under the State
plan to return and resume residence in
the facility, and

(II) the policies of the facility regard-
ing such a period, which policies must
be consistent with clause (1ii).

(i) Notice upon transfer

At the time of transfer of a resident to a
hospital or for therapeutic leave, a nurs-
ing facility must provide written notice to
the resident and an immediate family
member or legal representative of the du-
aatlon of any period described in clause

).

(iil) Permitting resident to return

A nursing facility must establish and
follow a written policy under which a resi-
dent—

(I) who is eligible for medical assist-
ance for nursing facility services under a
State plan,

(II) who is transferred from the facili-
ty for hospitalization or therapeutic
leave, and

(II1) whose hospitalization or thera-
peutic leave exceeds a period paid for

- under the State plan for the holding of

a bed in the facility for the resident,

will be permitted to be readmitted to the
facility immediately upon the first avail-
ability of a bed in a semiprivate room in
-the facility if, at the time of readmission,
the resident requires the services provided
by the facility.

(E) Information respecting advance directives

A nursing facility must comply with the
requirement of section 1396a(w) of this title
. (relating to maintaining written policies and
procedures respecting advance directives).
(3) Access and visitation rights

A nursing facility must—

(A) permit immediate access to any resi-
dent by any representative of the Secretary,
by any representative of the State, by an
ombudsman or agency described in sub-
clause (II), (1), or (IV) of paragraph
(2XBX({if), or by the resident’s individual
physician;

(B) permit immediate access to a resident,
subject to the resident’s right to deny or
withdraw consent at any time, by immedi.
ate family or other relatives of the resident;

(C) permit immediate access to a resident,
subject to reasonable restrictions and the
resident’s right to deny or withdraw con-
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" sent at any time, by others who are visiting
with the consent of the resident;

(D) permit reasonable access to a resident

by any entity or individual that provides
health, social, legal, or other services to the
resident, subject to the resident’s right to
deny or withdraw consent at any time; and

ombudsman

(E) permit representatives of the State
(deseribed in paragraph

(2XBXHIXI)), with the permission of the
resident (or the resident’s legal representa-
tive) and consistent with State law, to ex-
amine a resident’s clinical records.

(4) Equal access to quality care
(A) In general

A nursing facility must establish and

maintain identical policles and practices re-
garding transfer, discharge, and the provi-
sion of services required under the State
plan for all individuals regardless of source
of payment.

(B) Construction

)

(I) Nothing prohibiting any charges for non-
medicaid patienta

Subparagraph (A) shall not be con-
strued as prohibiting a numing facility
from any amount for services
furnished, consistent with the notice in
paragraph (1XB) describing such charges.
(ii) No additional services required

Subparagraph (A) shall not be con-
strued as requiring a State to offer addi-
tional services on behalf of a resident
than are otherwise provided under the
State plan. .

Admissions policy

(A) Admissions o

With respect to admissions practices, a

nursing facility must—

B

(1XI) not require individuals applying to
reside or residing in the facility to waive
their rights to benefits under this sub-
chapter or subchapter XVIIT of this chap-
ter, (II) not require oral ar written assur-
ance that such individoals are not eligible
for, or will not apply for, benefits under
this subchapter or subchapter XVIII of
this chapter, and (IID prominently dis-
play in the facility written information,
and provide to such individuals oral and
written information, about how to apply
for and use such benefits and how to re-
ceive refunds for previous payments cov-
ered by such benefits: .

(ii) not require a third party guarantee
of payment to the facility as a condition
of admission (or expedited admission) to,
or continued stay in, the facility; and

(ii1) in the case of an individual who is
entitied to medical assistance for nursing
facility services. not charge, solicit, accept,
or receive, in addition to any amount
otherwise required to be paid under the
State plan under this subchapter, any
gift, money, donation, or other consider-
ation as a precondition of admitting (or
expediting the admission of) the individ-
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ual to the facility or as a requirement for

the individual’s continued stay in the fa-

cility.
(B) Construction
(1) No preemption of stricter standards

Subparagraph (A) shall not be con-
strued as preventing States or political
subdivisions therein from prohibiting,
under State or local law, the discrimina-
tion against individuals who are entitled
to medical assistance under the State plan
with respect to admissions practices of

(i) Contraets with legal representatives

Subparagraph (AXi{) shall not be con-
strued as preventing a facility from re-
quiring an individual, who has legal access
t0 a resident’s income or resources avail-
able to pay for care in the facility, to sign
& contract (without incurring personal fi-
nancial lability) to provide payment from
the resident’s income or resources for
such care.

(iif) Charges for additional services requested

Subparagraph (A)(1if) shall not be con-

strued as preventing a facility from charg-
ing a resident, eligible for medical assist-
ance under the State plan, for items or
services the resident has requested and re-
ceived and that are not specified in the
State plan as included in the term “nurs-
ing facility services”,

(iv) Bona fide contributions

Subparagraph (A){ii) shall not be con.
strued as prohibiting a nursing facility
from soliciting, accepting, or receiving a
charitable, religious, or philanthropic con-
tribution from an organization or from a
person unrelated to the resident (or po-
tential resident), but only to the extent
that such contribution is not a condition
of admission, expediting admission, or
continued stay in the facility.

(6) Protection of resident funds

(A) In general

The nursing facility—
(1) may not require residents to deposit
their personal funds with the facility, and
(i1) upon the written authorization of
the resident, must hold, safeguard, and
account for such personal funds under a

system established and maintained by the .

facility in accordance with thizs para-
graph.

(B) Management of personal funds

Upon written authorization of a resident
under subparagraph (AX{i), the facility
must manage and account for the personal
funds of the resident deposited with the fa-
cility as follows:

(1) Deposit

The facility must deposit any amount of
personal funds in excess of $50 with re-
spect to a resident in an interest bearing
account (or accounts) that is separate
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from any of the facility’s operating ac-

personal
the facility must maintain such fundsina
non-interest bearing account or petty cash
fund.
(i1) Accounting and records

The facility must assure a full and com-
ting of each such

volving the personal funds of a resident
deposited with the facility, and afford the
resident (or a legal representative of the
resident) reasonable access to such record.

(1it) Notice of certain balances

The facility must notify each resident
receiving medical assistance under the
State plan under this subchapter when
the amount in the resident's account
reaches $200 less than the dollar amount
determined under section 1382(aX3XB) of
thlsﬂﬂeandthefactthstutheamount
in the account (in addition to the value of
the resident’s other nonexempt resources)
reaches the amount determined under
such section the resident may lose eligibil-
ity for such medical assistance or {for ben-
efits under subchapter XVI of this chap-
ter.

(iv) Conveyance upon death

Upon the dea.thoia.rwdentwlthsuch
an account, the facility must convey
promptly the resident's personal funds
(a.ndannalaeeonnﬁnzo!such!unds)w
the individual administering the resi-

(C) Assurance of financial security

The facility must purchase & surety bond,
or otherwise provide assurance satisfactory
to the Secretary, to assure the security of
all personal funds of residents deposited
with the facility.

(D) Limitation on charges to personal funds

'rhefacmtymaynotimposeachme
against the personal funds of a resident for
any item or service for which payment is
made under this subchapter or subchapter
XVIII of this chapter.

(1) Limitation on charges in case of medicaid-eligi-
ble individuals

(A) In general

A nursing facility may not impose
charges, for certain medicaid-eligible indi-
viduals for nursing facility services covered
by the State under its plan under this sub-
chapter, that exceed the payment amounts
established by the State for such services
under this subchapter.

(B) “Certain medicaid-eligible individual” defined

In subparagraph (A), the term “certain
medicaid-eligible individual” means an indi-
vidual who is entitled to medical assistance
for nursing facility services in the facility
under this subchapter but with respect to

ma—mmcmmmwmm
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whomsuchbeneﬂt.smnotbelnzpddbe-
cause, in determining the amount of the in-
dividual’s income to be applied monthly to
payment for the costs of such services, the
monntotsuchlneomeexeeedsthum-
ment amounts established by the State for
such services under this subchapter.

(8) Pasting of survey results

Anursins!aclntymustpostlna.pheemd-
fly accessible to residents, and family mem-

-theresultsoimemostreeentsurveyo!the-

facility conducted under subsection (g) of this
section.

(d) Requirements relating to administration and
other maitters

(1) Administration
(A) In general

A nursing facility must be administered in
a manner that enables it to use its resources
effectively and efficiently to attain or main-
tain the highest practicable physical,
mental, and psychosocial well-being of each
resident (consistent with requirements es-
t;:nushed under subsection (£)(5) of this sec-

)

(B) Required notices

1f a change occurs in—

(1) the persons with an ownership or
control interest (as defined: in section
1320a-3(aX3) of this title) in the facility,

(ﬁ)thepmwhomotﬂeers.dsrec-
tors, agents, or managing employees (as
defined in section 1320a~-5(b) of this title)
of the facility,

(iii) the corporation. associati
other company responsible for the man-
agement of the facility, or

(iv) the individual who !s the adminis-
trawr or director of nursing of the facili-

> 8

the nursing facility must provide notice to
the State agency responsible for the licens-
lngoftheiacmty.ut.hetimeo!the
change, of the change and of the identity of
individual de-

must meet
Secretary under subsection (1)(4) of this
section.

(2) Licensing and Life Safety Code
(A) Licensing

A nursing facility must be licensed under
applicable State and local law.

(B) Life Safety Code

A nursing facility must meet such provi-
slons of such edition (as specified by the
Secretary in regulation) of the Life Safety
Code of the National Fire Protection Asso-
ciation as are applicable to nursing homes;
except that—

(i) the Secretary may waive, for such pe-
rlods as he deems appropriate.. specific
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provisions of such Code which if rigidly
applied would result in unreascnable
hardship upon a facility, but only if such
waiver would not adversely affect the
health and safety of residents or person-
nel, and

(il) the provisions of such Code shsall not
apply in any State if the Secretary finds
that in such State there is in effecta fire
and safety code, imposed by State law,
which adequately protects residents of
and personnel in nursing facilities.

(3) Sanitary and infection control and physical en-
vironment

ty
(A) establish and maintain an infection
control program designed to provides safe,
sanitary, and comfortable environment in

which residents reside and to help prevent ’

the development and transmission of dis-

(B) be designed, constructed, equipped,
and maintained in a manner t0 protect the
health and safety of residents, permonnel,
and the general public.

(4) Miscellaneous

(A) Compliance with Federal, State, and local
laws and professional standards

A nursing facility must operate and pro-
vide services in compliance with all applica-
ble Federal, State, and local laws and regu-
iations (including the requirements of sec-
tion 1320a-3 of this title * and with accepted
professional standards and principles which
apply to professionals providing setvices in
such a facility.

(B) Other

_A nursing facility must meet such other

ents relsting to the health and

safety of residents or relating to the physi-

cal facilities thereof as the Secretary may
find necessary.

(e) State requirements relating to nursing facility

requirements
As a condition of approval of its plan under

this subchapter, a State must provide for the
following:

(1) Specification and review of nurse aide training
and competency evaluation programs and of
nurse aide competency evaluation programs

The State must—

(A) by not later than January 1, 1989,
specify those training and competency eval-
uation programs, and those cocmpetency
evaluation programs, that the State ap-
proves for purposes of subsection (bXS) of
this section and that meet the requirements
established under subsection ({)(2) of this
section. and

(B) by not later than January 1,1980, pro-

vide for the review and reapproval of such -

programs, at a frequency and using a meth-
odology consistent with the requirements
established under subsection (£)(2(AXIi1) of
this section.

80 In original. Probadly should bde followed by s closing
thesis.
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The fallure of the Secretary to establish re-
quirements under subsection (£)(2) of this sec-
tion shall not relieve any State of its responsi-
bility under this paragraph.

(2) Nurse aide registry

(A) In general

By not later than January 1, 1989, the
State shall establish and maintain a regis-
try of all individuals who have satisfactorily
completed a nurse aide training and compe-
tencyevaluaﬂonpromm.oranursea.lde
competency evaluation program, approved
under paragraph (1) in the State, or any in-
dividual described in subsection (DHE2XBXID
of this section or in subparagraph (B), (C),
ar (D) of section 6901(b)}4) of the Omnibus
Budget on Act of 1988.

(B) Information in registry

The registry under subparagraph (A)
shall provide (in accordance with regula-
tions of the Secretary) for the inclusion of
specific documented findings by & State
under subsection (gX1)(C) of this section of
resident neglect or abuse or misappropria-
tion of resident property involving an indi-
vidual listed in the registry, as well as any
brief statement of the individual disputing
the findings. The State shall make available
to the public information in the registry. In
the case of inquiries to the registry concern-
ing an individual lMsted in the registry, any
information disclosed concerning such a2
finding shall also include disclosure of any
such statement in the registry relating to
the finding or & clear and accurate summa-
ry of such a statement.

(C) Prohibition against charges

A State may not impose any charges on a
nurse aide relating to the registry estab-
lished and maintained under subparagraph
(A).

(3) State appeals process for transfers and dis-
charges

The State, for transfers and discharges
from nursing facilities effected on or after
October 1, 1989, must provide for a fair mech-
anism, meeting the guidelines established
under subsection (fX3) of this section. for
hearing appeals on transfers and discharges
of residents of such facilities; but the failure
of the Secretary to establish such guidelines
under such subsection shail not relieve any
State of its responsibility under this para-

. graph.

(4) Nursing facility administrator standards
By not later than July 1, 1989, the State
must have implemented and enforced the
ty administrator standards de-
veloped under subsection (£)(4) of this section
respecting the qualification of administrators
of nursing facilities.
(5) Specification of resident assessment instrument

Effective July 1. 1990, the State shall speci-
fy the instrument to be used by nursing facili-
ties in the State in complying with the re-
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quirement of subsection (bX3XAXIiil) of this
section. Such instrument shall be—
(A) one of the instruments designated
under subsection (£)(6XB) of this section, or
(B) an instrument which the Secretary
has approved as being consistent with the
minimum data set of core elements,
common definitions, and utilization guide-
lines specified by the Secretary under sub-
section (£X(6)(A) of this section.

(6) Notice of medicaid rights

Each State, as a condition of approval of its
plan under this subchapter, effective April 1,
1988, must develop (and periodically update)
a written notice of the rights and obligations
of residents of nursing facilities (and spouses
of such residents) under this subchapter.

(7) State requirements for preadmission screening
and resident review

(A) Preadmission screening

(1) In general .
Effective January 1, 1989, the State
must have in effect a p on screen-

ing program, for making determinations
(using any criteria developed under sub-
section (£)(8) of this section) described in
subsection (bX3XF) of this section for
mentally i1l and mentally retarded indi-
viduals (as defined in subparagraph (G))
who are admitted to nursing facilities on
or after January 1, 1989. The faflure of
the Secretary to develop minimum crite-
ria under subsection (£)(8) of this section
shall not relieve any State of its responsi-
bility to have a preadmission screening
program under this subparagraph or to
perform resident reviews under subpara-
graph (B). :
(il) Clarification with respect to certain read-
missions

The preadmission screening program
under clause (1) need not provide for de-
terminations in the case of the readmis-

sion to a nursing facility of an individual '

who, after being admitted to the nursing
tﬁty,wastunstenedformemahos-
p

(iii) Exception for certain hospital discharges
The preadmission screening program
under clause (i) shall not apply to the ad-
misim on to a nursing facility of an individ-
(I) who is admitted to the facility di-
rectly from a hospital after receiving
acute inpatient care at the hospital,
(11) who requires nursing facility serv-
jces for the condition for which the indi-

vidual received care in the hospital, and
(I11) whose attending

physician has
certified, before admission to the facili-
ty. that the individual Is likely to re-
quire less than 30 days of nursing facili-
ty services.
(B) State requirement for annual resident review
(1) For mentally ill residents

As of April 1, 1980, in the case of each
resident of a nursing facility who is men-

TITLE 42—-THE PUBLIC HEALTH AND WELFARE

L

2139

tally ill, the State mental heaith author-
ity must review and determine (using any
criteria developed under subsection (fX8)
of this section and based on an independ-
ent physical and mental evaluation per-
formed by a person or entity other than
the State mental health authority)—

(I) whether or not the resident, be-
cause of the resident’s physical and
mental condition, requires the level of
services provided by a nursing facility or
requires the level of services of an inpa- -
tient psychiatric hospital for individuals
under age 21 (as described in section
1398d(h) of this title) or of an institu-
tion for mental diseases providing medi-
cal assistance to individuals 65 years of
age or older; and

(II) whether or not the resident re-

quires specialized services for mental ill-
ness.

(ii) For mentally retarded residents

As of April 1, 1880, in the case of each
resident of a nursing facility who is men-
tally retarded, the State mental retarda-
tion or developmental disability authority
must review and determine (using any cri-
teria developed under subsection (fX8) of
this section)—

(I) whether or not the resident, be-
cause of the resident’s physical and
mental condition, requires the level of
services provided by a nursing facility or
requires the level of services of an inter-
mediate care facility described under
section 1396d(d) of this title; and

(II) whether or not the resident re-

_ quires specialized services for mental re-
tardation.

(iil) Frequency of reviews
(I) Annual

Except as provided in subclauses (IT)
and (III), the reviews and determins-
tions under clauses (i) and (ii) must be
conducted with respect to each mentally
{ll or mentally retarded resident not less
often than annually,

(II) Preadmission review cases

In the case of a resident subject to a
preadmission review under subsection
(bX3XF) of this section, the review and
determination under clause (1) or (ii)
need not be done until the resident has
resided in the nursing facility for 1 year.

(111) Initial review

The reviews and determinations under
clauses ({) and (i) must first be conduct-
ed (for each resident not subject to
preadmission review under subsection
(bX3)XF) of this section) by not later
than April 1, 1990.

(iv) Prohibition of delegation

A State mental health authority, a
State mental retardation or developmen-
tal disability authority, and a State may
not delegate (by subcontract or otherwise)
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their responsibilities under this subpara-
graph to a nursing facility (or to an entity
that has a direct or indirect affiliation or
relationship with such a facility).
(C) Response to preadmission screening and resi-
dent review

As of April 1, 1990, the State must meet
the following requirements:

(1) Long-term residents not requiring nursing
facility services, but requiring specialized
services

In the case of a resident who is deter-
mined, under subparagraph (B), not to re-

quire the level of services provided by a

nursing facility, but to require specialized

services for mental illnessor mental retar-
dation, and who has continuously resided
in a nursing facility for atleast 30 months
before the date of the determination, the

State must, in consultation with the resi-

dent's family or legal representative and

care-givers—

(D inform the resident of the institu-
tional and noninstitutional alternatives
covered under the State plan for the
resident,

(II) offer the resident the cholice of re-
maining in the facility or of receiving
covered services in an slternative appro-
priate institutional or noninstitutional

setting,

(II1) clarify the effect on eligibility for
services under the State plan if the resi-
dent chooses to leave the facility (In-
cluding its effect on readmission to the
facility), and

(IV) regardless of the residents
choice, provide for (or arrange for the
provision of) such services

for the mental {liness or mental retarda-
tion.

A State shall ‘not be denied payment
under this subchapter for nursing facility
services for a resident described in this
clause because the resident does not re-
quire the level of services provided by
such a facility, if the resident chooses to
remain in such a facility.

(ii) Other residents not requiring nursing facil-
::yuurvieu. but requiring specialized serv-

In the case of a residlent who is deter-
mined, under subparagraph (B), not to re-
quire the level of services provided by a
nursing facility, but to require specialized
services for mental illness or mental retar-
dation, and who has not continuously re-
sided in a nursing facflity for at least 30
months before the date of the determina-
tion, the State must, in consultation with
the resident’s family or legal representa-
tive and care-givers—

(I) arrange for the safe and orderly
discharge of the resident from the facili-
ty, consistent with the requirements of
subsection (cX2) of this section,

(II) prepare and orient the resident
for discharge,

(III) provide for (or arrange for the
provision of) such specialized services
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for the mental illness or mental retarda-
tion.

(iti) Residents not requiring nursing facility

services and not requiring specialized serv-
ices

In the case of a resident who is deter-
mined, under sub; h (B), not to re-
quire the level of services provided by a
nursing facility and not to require special-
ized services for mental illness or mental
retardation, the State must—

(I) arrange for the safe and orderly
discharge of the resident from the facili-
ty, consistent with the requirements of
subsection (eX2) of this section, and

(II) prepare and orient the resident
for such discharge.

(iv) Annual report

Each State shall report to the Secretary
annuaily concerning the number and dis-
position of residents described in each of
clauses (ii) and (fii).

(D) Denial of payment

() For failure to conduct preadmission screen-
ing or annual review

No payment may be made under section
1396b(a) of this title with respect to nurs-
ing facility services furnished to an indi-
vidual for whom a determination is re-
quired under subsection (bX3XF) of this

section or subparagraph (B) but for whom
the determination is not made.

(if) For certain residents not requiring nursing
facility level of services

No payment may be made under section
1396b(a) of this title with respect to nurs-
ing facility services furnished to an indi-
vidual (other than an individual described
in subparagraph (CX{)) who does not re-
qulrethelevelo(servlcesprovldedhya.
nursing facility. ~.

(E) Permitting slternative disposition plans

With respect to residents of a nursing {a-
cility who are mentally retarded or mental-
lymmdwhomdetexminedundersub-
paragraph (B) not to require the level of
services of such a facility, but who require
specialized services for mental fillness or
mental retardation, a State and the nursing
facility shall be considered to be in compli-
ance with the ents of subpara-
graphs (A) through (C) of this paragraph if,
before April 1. 1889, the State and the Sec-
retary have entered into an agreement re-
lating to the disposition of such residents of
the facility and the State is in compliance
with such agreement. Such an agreement
may provide for the disposition of the resi-
dents after the date specified in subpara-
graph (C). The State may revise such an
agreement, subject to the approval of the
Secretary, before October 1, 1891, but only
if, under the revised agreement, all resi-
dents subject to the agreement who do not
require the level of services of such 8 facili-
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ty are discharged from the facility by not
later than April 1, 1894.

(F) Appeals procedures

Each State, as a condition of approval of
its plan under this subchapter, effective
January i, 1989, must have in effect an ap-
peals process for individuals adversely af-
fected by determinations under subpara-
graph (A) or (B).

(G) Definitions

In this paragraph and in subsection
(BX3XF of this section:

() An individual is considered to be
“mentally ilI” if the individual has a seri-
ous mental illness (as defined by the Sec-
retary in consuiltation with the National
Institute of Mental Health) and does not
have a primary diagnosis of dementia (in-
cluding Alzheimer’s disease or a
disorder) or a diagnosis (other than a pri-
masary diagnosis) of dementia and a pri-

mary diagnosis that is not a serious

mental flinesg,

(i) An individual i3 considered to be
“mentally retarded” if the individual is
mentally retarded or a person with a re-
lated condition (as described in section
1396d(d) of this title).

(iif) The term *“specialized services” has
the meaning given such term by the Sec-
retary in regulations, but does not in-
clude, in the case of a resident of a nurs-
ing facility, services within the scope of
services which the facility must provide or
arrange f{or its residents under subsection
(bX4) of this section.

() Responsibilities of Secretary relating to nursing
facility requirements
(1) General responsibility

It is the duty and responsibility of the Sec-
retary to assure that requirements which
govern the provision of care in nursing facili-
ties under State plans approved under this
subchapter, and the enforcement of such re-
quirements, are adequate to protect the
heaith, safety, welfare, and rights of residents
and to promote the effective and efficient use
of public moneys.

(2) Requirements for nurse aide training and com.
petency evaluation programs and for nurse
aide competency evaluation programs

(A) In general

For purposes of subsections (bX5) and
(eX(1)(A) of this section, the Secretary shall
establish, by not later than September 1,
1988—

(1) requirements for the approval of
nurse aide training and competency eval-
uation programs, including requirements
relating to (I) the areas to be covered in
such a program (including at least basic
nursing skills, personal care skills, recog-
nition of mental health and social service
needs, care of cognitively impaired resi-
dents, basic restorative services, and resi-
dents’ rights) and content of the curricu-
lum, (II) minimum hours of initial and on-
going training and retraining (including
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not less than 75 hours in the case of ini-
tial training), (III) qualifications of in-
structors, and (IV) procedures for deter-
mination of competency;

(i) requirements for the approval of
nurse aide competency evaluation pro-
grams, including requirement relating to
the areas to be covered in such a program,
including at least basic nursing skills, per-
sonal care skills, recognition of mental
health and social service needs, care of
cognitively impaired residents, basic re- -
storative services, and residents’ rights,
and procedures for determination of com-
petency;

(iil) requirements respecting the mini-
mum frequency and methodology to be
used by a State in reviewing such pro-
grams’ compliance with the requirements
for such programs; and

{Iv) requirements, under both such pro-
grams, that—

(I) provide procedures for determining
competency that permit a nurse aide, at
the nurse aide’s option, to establish
competency through procedures or
methods other than the passing of a
written examination and to have the
competency evaluation conducted at the
nursing facility at which the aide is (or
will be) employed (uniess the facility is
described in subparagraph (BX{iiXI)),

(II) prohibit the imposition on a nurse
aide who is employed by (or who has re-
ceived an offer of employment from) a
facility on the date on which the aide
begins either such program of any
charges (including any charges for text-
books and other required course materi-
alz'and any charges for the competency
::;luaﬁon) for either such program,

(III) in the case of a nurse aide not de-
scribed in subeclause (II) who is em-
ployed by (or who has received an offer
of employment from) a facility not later
than 12 months after completing either
such program, the State shall provide
for the reimbursement of costs incurred
in completing such program on a pro-
rata basis during the period in which
the nurse aide is so employed.

(B) Approval of certain programs

Such requirements—

(1) may permit approvat of programs of-
fered by or in facilities, as well as outside
facilities (including employee organiza-
tions), and of programs in effect on De-
cember 22, 1987;

(ii) shall permit a State to find that an
individual who has completed (before
July 1, 1989) a nurse aide training and
competency evaluation program shall be
deemed to have completed such a pro-
gram approved under subsection (bX5) of
this section if the State determines that,
at the time the program was offered, the
program met the requirements for ap-
proval under such paragraph; and
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(iii) shall prohibit approval of such a
program—
(I) offered by or in a nursing facility
which, within the previous 2 years—

(a) has operated under a waiver
under subsection (bX4XCXil) of this
section that was granted on the basis
of a demonstration that the facility is
unable to provide the nursing care re-
quired under subsection (bX4XC)X1) of
this section for a period in excess of 48
hours during & week:

(b) has been subject to an extended
(or partial extended) survey under sec-
tion 1395i-3(gX2XBX1) of this title or
subsection (gX2)(BXD of this section;

or

(c) has been assessed a civil money
penalty described in section
13951-3¢h)(2)(BXi1) of this title or sub-
section (hX2XAX{l) of this section of
not less than $5,000, or has been sub-
ject to a remedy described in subsec-
tion hX1XBXD) of this section,
clauses 3 (1), (i), or (iv) of subsection
(h)(2)(A) of this section, clauses3 (1)
or (if) of section 1385i-3(h)(2XB) of
this title, or section 1395i-3(h)4) of
this title, or

(I1) offered by or in a nursing facility
unless the State makes the determina-
tion, upon an individual’s completion of
the program, that the individual is com-
petent to provide nursing and nursing-
related services in nursing facilities.

A State may not ‘delegate (through sub-
contract or otherwise) its responsibility
under clause (1{)(II) to the nursing facili-
ty. .

{3) Federal guidelines for State appeals process for
transfers and discharges

For purposes of subsections (e)2XBX)(il)
and (eX3) of this section, by not later than
October 1, 1988, the Secretary shall establish
guidelines for minimum standards which
State appeals processes under subsection
(eX3) of this section must meet t0o provide a
fair mechanism for hearing appeals on trans-

fers and discharges of residents {from nursing
facilities.

(4) Secretarial standards qualification of adminis-
trators

For purposes of subsections (d)(1XC) and
(e)4) of this section. the Secretary shall de-
velop, by not later than March 1, 1988, stand-
ards to be applied in assuring the qualifica-
tions of administrators of nursing facilities.

(5) Criteria for administration

The Secretary shall establish criteria for as-
sessing a nursing facility’s compliance with
the requirement of subsection ¢(d)X1) of this
section with respect to— .

(A) its governing body and management,
(B) agreements with hospitals regarding
transfers of residents to and from the hos-

180 in original. Probably should be “clsuse”.
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:talita.ls and to and from other nursing facill-
es,

(C) disaster preparedness,
(D) direction of medical care by a physi-

(E) laboratory and radiological services,
(F) clinical records, and

(G) resident and advocate participation.

(6) Specification of resident assessment data set

and instruments

The Secretary shall—

(A) not later than January 1, 1989, specify
a minimum data set of core elements and
common definitions for use by nursing fa-
cilities in conducting the assessments re-
quired under subsection (bX3) of this sec-
tion, and establish guidelines for utilization
of the data set’and

(B) by not later than April 1, 1990, desig-
nate one or more instruments which are
consistent with. the specification made
under subparagraph (A) and which a State
may specify under subsection (eX5)A) of
this section for use by nursing facilities in
complying with the requirements of subsec-
tion (b)(3)(AXiil) of this section.

(7) List of items and sexvices furnished in nursing

facilities not chargeable to the personal funds
of a resident

(A) Reguiations required

Pursuant to the requirement of section
21(b) of the Medicare-Medicaid Anti-Fraud
and Abuse Amendments of 1877, the Secre-
tary shall issue reguiations, on or before the
nrstdayotthesevent.hmonthwbegm
after December 22, 1987, that define those
costs which may be charged to the personal
funds of residents in nursing facilities who
are individuals receiving medical assistance
with respect to nursing facility services
under this subchapter and those costs
which are to be included in the payment
amount under this subchapter for nursing
facility services.

(B) Rule if failure to publish reguiations

If the Secretary does not issue the regula-
tions under subparagraph (A) on or before
the date required in that subparagraph. in
the case of a resident of a nursing facility
who is eligible to receive benefits for nurs-
ing facility services under this subchapter,
for purposes of section 1396a(a)(28XB) of
this title, the Secretary shail be deemed to
have promulgated regulations under this
paragraph which provide that the costs
which may not be charged to the personal
funds of such resident (and for which pay-
ment is considered to be made under this
subchapter) include, at 2 minimum, the
costs for routine personal hygiene items
and services furnished by the facility.

(8) Federal minimum criteria and monitoring for

preadmission sereening and resident review
(A) Minimum eriteria

The Secretary shall develop, by not later
than October 1, 1988, minimum criteria for
States to use in making determinations
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under subsections (bX3XF) and (eXTXB) of
this section and in permitting Individuals
adversely affected to appeal such determi-
nations. and shall notify the States of such
criteria.

(B) Monitoring compliance

The Secretary shall review, in a sufficient
number of cases to allow reasonable infer-
ences, each State's compliance with the re-
quirements of subsection (eXTXCXii) of this
section (relating to discharge and place-
g:ent. for active treatment of certain resi-

ents).

(9) Criteria for monitoring State waivers

The Secretary shall develop, by not later
than October 1, 1988, criteria and procedures
for monitoring State performances in grant-
ing waivers pursuant .to subsection
(b)(4XC)X(il) of this section.

(g) Survey and certification process
(1) State and Federal reaponsibility
(A) In general

Under each State plan under this sub-
chapter, the State shall be responsible for
certifying, in accordance with surveys con-
ducted under paragraph (2), the compliance
of nursing facilities (other than facilities of
the State) with the requirements of subsec-
tions (1), (¢), and (d) of this section. The
Secretary shall be responsible for certify-
ing, in accordance with surveys conducted
under paragraph (2), the compliance of
State nursing facilities with the require-
ments of such subsections.

(B) Edueational program

Each State shall conduct periodic educa-
tional programs: for the staff{ and residents
(and their representatives) of nursing facili-
ties in order to present current regulations,
procedures, and policies under this section.

(C) Investigation of allegations of resident ne-
glect and abuse and misappropriation of resi-
dent property _

The State shall provide, through the
agency responsible for surveys and certifica-
tion of nursing facilitles under this subsec-
tion, for a process for the receipt and timely
review and investigation of allegations of
neglect and abuse and misappropriation of
resident property by a nurse aide of a resi-
dent in a nursing facility or by another indi-
vidual used by the facility in providing serv-
fces to such a resident. The State shall,
after notice to the individual invoived and a
reasonable opportunity for a hearing for
the individual to rebut allegations, make a
finding as to the accuracy of the allega-
tions. If the State finds that a nurse aide
has neglected or abused a resident or misap-
propriated resident property in a facility,
the State shall notify the nurse aide and
the registry of such finding. If the State
finds that any other individual used by the
facility has neglected or abused a resident
or misappropriated resident property in a
facility, the State shall notify the appropri-
ate licensure authority. A State shall not
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make a finding that an individual has ne-
glected a resident if the individual demon-
strates that such neglect was caused by fac-
tors beyond the control of the individual.
(D) Construction

The failure of the Secretary to .isue regu-
lations to carry out this subsection shail not

relieve a State of its responsibility under
this subsection.

(2) Surveys

(A) Annual standard survey
(1) In general

Each nursing facility shall be subject to
a standard survey, to be conducted with-
out any prior notice to the facility. Any
individual who notifies (or causes to be
notified) a nursing facility of the time or
date on which such a survey is scheduled
to be conducted is subject to a civil money
penalty of not to exceed $2,000. The pro-
visions of section 1320a-7a of this title
(other than subsections (a) and (b)) shail
apply to a civil money penslty under the
previous sentence in the same manner as
such provisions apply to a penalty or pro-
ceeding under section 1320a-7a(a) of this
title. The Secretary shall review each
State's procedures for scheduling and con-
duct of standard surveys to assure that
the State has taken all reasonable steps to
avoid giving notice of such a survey
through the scheduling procedures and
the conduct of the surveys themselves.

(ii) Contents

Each standard survey shall include, for
a case-mix stratified sample of residents—
(I) a survey of the quality of care fur-
‘ pished, as measured by indicators of
medical, nursing, and rehabilitative
care, dietary and nutrition services, ac-
tivities and social participation, and
sanitation, infection control, and the
physical environment,

(II) written plans of care provided
under subsection (bX2) of this section
and an sudit of the residents’ assess-
ments under subsection (bX3) of this
section to determine the accuracy of
such assessments and the adequacy of
such plans of care, and

(IID) a review of compliance with resi-

dents’ rights under subsection (c) of this
section.

(iii) Frequeney
(1) In general

Each nursing facility shall be subject
to a standard survey not later than 15
months after the date of the previous
standard survey conducted under this
subparagraph. The statewide average in-
terval between standard surveys of a
nursing facility shall not exceed 12
months.

(1) Special surveys

If not otherwise conducted under sub-
clause (I), & standard survey (or an ab-
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breviated standard survey) may be con-
ducted within 2 months of any change
of ownership, administration, manage-
ment of a nursing facility, or director of
nursing in order to determine whether
the change has resulted in any decline
in the quality of care furnished in the
facility.
(B) Extended surveys
(1) In general

Each nursing facility which is found,
under a standard survey, to have provided
substandard quality of care shall be sub-
ject to an extended survey. Any other fa-
cility may, at the Secretary’s or State's
discretion, be subject to such an extended
survey (or a partial extended suxvey).

(ii) Timing
The extended survey shall be conducted
immediately after the survey

standard survey).
(i) Contents

1n such an extended survey, the survey
team shall review and identify the policies
and procedures which produced such sub-
standard quality of care and shall deter-
mine whether the facility has complied
with all the requirements described in
subsections (b), (¢), and (d) of this section.
Such review shail include an expansion of
the size of the sample of residents’ assess-
ments reviewed and a review of the staff-
ing, of in-service training, and, if appropri-
ate, of contracts with consuitants.
(iv) Construction

Nothing in this paragraph shall be con-
st.medasrequirlnzanextendedorpmm
extended survey as a prerequisite to im-
posing a sanction against a facility under
subsection (h) of this section on the basis
of findings in a standard survey.

(C) Survey protocol
Standard and extended surveys shall be

conducted—
() based upon a protocol which the Sec-
re h“ deveiu . Mawhaed &—. Il

ed by not later than January 1, 1990, and

(11) by individuais, of a survey team. who
meet such minimum qualifications as the
Secretary establishes by not later than
such date.

The failure of the Secretary to develop,
test. or validate such protocols or to estab-
ish such minimum qualifications shall not
relieve any State of its responsibility (or the
Secretary of the Secretary’s responsibility)
to conduct surveys under this subsection.
(D) Consistency of surveys

Each State shall implement programs to
mesasure and reduce inconsistency in the ap-
plication of survey results among Surveyors.
(E) Survey teams

(1) In general

Surveys under this subsection shall be
conducted by a muitidisciplinary team of

255 o T e T - ATe——

——ETSRE— —

¢

TITLE 42—TEE PUBLIC HEALTH AND WELFARE Page 1298

professionals (including a registered pro-
fessionzl nurse).

(1i) Prohibition of conflicts of interest

Asuteml.ynotuseasamberofs
snrveytumlmdenmssuhsecﬁonmindi-
vidual who Is serving (or has served
within the previous 2 years) as a member
of the staff of, or as a consuiltant to, the
facility surveyed respecting compliance
with the requirements of subsections (b),
(c), and (d) of this section, or who has 2
personal or familial financial interest in

WlmmpectweschsmatheSecrem
shall conduct surveys under subparagrabh
(A)eachyeuwlthmpecnonlmt.':per-
eentoft.henumberoinmsinltumuessur-
veyedbythesuteintheym.hutmno
uselesthanSnursin:!wnuamthe
State.

(C)Redueuonin.dninmemformb-
standard

form surveys as required under paragraph
(2) or that a State’s survey and certification
performance otherwise is not adequate, the
Secretary may provide for the training of
survey teams in the State and shall provide
for a reduction of the payment otherwise
made to the State under section
1396D(a)(2)(D) of this title with respectto 8
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quarter equal to 33 percent multiplied by a
fraction. the denominator of which is equal
to the total number of residents in nursing
facilities surveyed by the Secretary that
quarter and the numerator of which is
equal to the total number of residents in
nursing facilities which were found pursu-
ant to such surveys to be not in compliance
with any of the requirements of subsections
(b), (c), and (d) of this section. A State that
is dissatisfied with the Secretary's findings
under this subparagraph may obtain recon-
sideration and review of the findings under
section 1318 of this title in the same
manner as a State may seek reconsideration
and review under that section of the Secre-
tary's determination under section
1316(aX1) of this title.

(D) Special surveys of compliance

Where the Secretary has reason to ques-
tion the compliance of a nursing facility
with any of the requirements of subsections
(b), (c), and (d) of this section, the Secre-
tary may conduct a survey of the facility
and, on the basis of that survey, make inde-
pendent and binding determinations con-
cerning the extent to which the nursing fa-
cility meets such requirements.

(4) Investigation of complaints and monitoring
nursing facility compliance
Each State shall maintain procedures and
adequate staff to—
(A) investigate complaints of violations of
requirements by nursing facilities, and
(B) monitor, on-site, on a regular. as
needed basis, a nursing facility’s compliance
with the requirements of subsections (b),
(c), and (d) of this section, if—

(1) the facility has been found not to be
in compliance with such requirements and
is in the process of correcting deficlencies
to achieve such compliance:

(i) the facility was previously found not
to be in compliance with such require-
ments, has corrected deficiencies to
achieve such compliance, and verification
of continued compliance is indicated: or

(1) the State has reason to question the
compliance of the facility with such re-
quirements.

A State may maintain and utilize g specialized
team (including an attorney, an auditor, and
appropriate health care professionals) for the
purpose of identifying, surveying, gathering
and preserving evidence, and carrying out ap-
propriate enforcement actions against sub-
standard nursing facilities.

(5) l:ilulomre of resuits of inspections and activi-
es

(A) Publie information

Each State, and the Secretary, shall make
available to the public—

({) information respecting all surveys
and certifications made respecting nurs-
ing facilities, including statements of defi-
ciencies, within 14 calendar days after
such information is made available to

those facilities, and approved plans of cor-
rection,
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{11) coples of cost reports of such facili-
ties filed under this subchapter or under
subchapter XVIII of this chapter,

({i) copies of statements of ownership
under section 1320a-3 of this title, and

(iv) information disclosed under section
1320a-5 of this title.

(B) Notice to ombudsman

Each State shall notify the State long-
term care ombudsman (established under
title III or VII of the Older Americans Act
of 1965 [42 U.S.C. 3021 et seq., 3058 et seq.)
in accordance with section 712 of the Act
{42 U.S.C. 3058g]) of the State’s findings of
noncompliance with any of the require-
ments of subsections (b), (¢), and (d) of this
section, or of any adverse action taken
against a nursing {facility under para-
graphs ¢ (1), (2), or (3) of subsection (h) of

this section, with respect to a nursing facili-
ty in the State.

(C) Notice to physicians and nursing facility ad-
ministrator licensing board

If a State finds that a nursing facility has
provided substandard quality of care, the
State shall notify—

() the attending physician of each resi-
dent with respect to which such finding is
made, and

(i) any State board responsible for the
licensing of the nursing facility adminis-
trator of the facility.

(D) Access to frand control units

Each State shall provide its State medic-
ald fraud and abuse control unit (estab-
lished under section 1398b(q) of this title)
with access to all information of the State
agency responsible for surveys and certifica-
tions under this subsection.

(h) Enforcement process

(1) In general

If a State finds, on the basis of a standard,
extended, or partial extended survey under
subsection (gX2) of this section or otherwise,
that a nursing facility no longer meets a re-

t of subsection (b), (¢), or (d) of this
section, and further finds that the facility’s
deficiencies—

(A) immediately jeopardize the health or
safety of its residents, the State shail take
immediate action to remove the jeopardy
and correct the deficiencies through the
remedy specified in paragraph (2)XA)Xiil), or
terminate the facility’s participation under
the State plan and may provide, in addition,
for one or more of the other remedies de-
scribed in paragraph (2); or

(B) do not immediately Jeopardize the
health or safety of its residents, the State

(1) terminate the facility’s participation
under the State plan,

(i) provide for one or more of the reme-
dies described in paragraph (2), or

(i) do both.

+ 8o in original, Probably should be “paragraph”™.
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Nothing in this paragraph shall be construed
as restricting the remedies available to a
State to remedy a nursing facility’s deficien-
cles. If a State finds that a nursing facility
meets the requirements of subsections (b), (¢),
and (d) of this section, but, as of a previous
period, did not meet such requirements, the
State may provide for a civil money penalty
under paragraph (2XAXil) for the days in
which it finds that the facility was not in
compliance with such requirements.

(2) Specified remedies
(A) Listing

Except as provided in subparagraph
(B)(ii), each State shall establish by law
(whether statute or regulation) at least the
following remedies:

(1) Denial of payment under the State
plan with respect to any individual admit-
ted to the nursing facility involved after
such notice to the public and to the facill-
ty as may be provided for by the State.

(1) A civil money penalty assessed and
collected, with interest, for each day in
which the facility is or was out of compli-
ance with a requirement of subsection (b),
(c), or (d) of this section. Funds collected
by a State as a result of imposition of
such a penalty (or as a resuit of the impo-
sition by the State of a civil money penal-
ty for activities described in subsections
(OXIXBXIUNUD), (OX3NBXIAID, or
(gX2XAXD) of this section) shall be ap-
plied to the protection of the hesaith or
property of residents of nursing facilities
that the State or the Secretary {inds defi-
cient, including payment for the costs of
relocation of residents to other facilities,
maintenance of operation of a facility
pending correction of deficiencies or clo-
sure, and reimbursement of residents for
personal funds lost.

(iii) The appointment of temporary
management 0 oversee the operation of
the facility and to assure the heaith and
safety of the facility’s residents, where
there is 2 need for temporary manage-
ment while—

(I) there is an orderly closure of the
facility, or

(II) improvements are made in order
to bring the facility into compliance
with all the requirements of subsections

(b)), (¢), and (d) of this section.

The temporary mansgement under this
clause shall not be terminated under sub-
clause (II) until the State has determined
that the facility has the management ca-
pability to emsure continued compliance
with all the requirements of subsections
(b), (e), and (d) of this section.

(iv) The authority, in the case of an
emergency, to close the facility, to trans-
fer residents in that facility to other fa-
cilities, or both.

The State also shall specify criteria, as to
when and how each of such remedies is to
be applied, the amounts of any fines, and

... the severity of each-of these remedies, to be
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used in the imposition of such remedies.
Such criteria shall be designed so as to min-
imize the time between the identification of
violations and final imposition of the reme-
dies and shail provide for the imposition of
incrementally more severe fines for repeat-
ed or uncorrected deficiencies. In addition,
the State may provide for other specified

remedies, such as directed plans of correc-
tion.

(B) Deadline and guidanee

(1) Except as provided in clause (ii), as a
condition for approval of a State plan for
calendar quarters beginning on or after Oc-
tober 1, 1989, each State shall establish the
remedies described in clauses (1) through
(iv) of subparagraph (A) by not later than
October 1, 1989. The Secretary shall pro-
vide, through regulations by not later than
October 1, 1988, guidance to States in estab-
lishing such remedies; but the failure of the
Secretary to provide such guidance shall
not relieve a State of the responsibility for

(ii) A State may establish alternative rem-
edies (other than termination of participa-
tion) other than those described in clauses
() through (iv) of subparagraph (A), if the
State demonstrates to the Secretary’s satis-
faction that the alternative remedies are as
effective in deterring noncompliance and
correcting deficiencies as those described in
subparagraph (A).

(C)Amrln:pml‘wteomm

1f a nursing facility has not complied with
any of the requirements of subsections (b),
(e), and (d) of this section, within 3 months
after the date the facility is found to be out
of compliance with such requirements, the
State shall impose the remedy described in
subparagraph (AX1) for all individuals who

‘are admitted to the facility after such date.

(D) Repeated noncompliance

In the case of a nursing facility which, on
3 consecutive standard surveys conducted
under subsection (gX2) of this section, has
been found ts have provided substandard
quslity of care, the State shall (regardless
of what other remedies are provided)—

(1) impose the remedy described in sub-
paragraph (AX{), and

(i) monitor the facility under subsec-
tion (gX4XB) of this section,

until the facility has demonstrated, to the
satisfaction of the State, that it is in com-
pliance with the requirements of subsec-
tions (b), (¢), and (d) of this section, and
that it will remain in compliance with such
requirements,

(E) Funding

The reasonable expenditures of a State to
provide for temporary management and
other expenses associated with implement-
ing the remedies described in clauses (i)
and (iv) of subparagraph (A) shall be con-
sidered, for purpases of section 1396b(a)T)
of this title, to be necessary for the proper
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and efficient administration of the State
plan.

(F) Incentives for high quality care

In addition to the remedies specified in
this paragraph, a State may establish a pro-
gram to reward, through public recognition,
incentive payments, or both, nursing facili-
ties that provide the highest quality care to
residents who are entitled to medical assist-
ance under this subchapter. For purposes of
section 1396b(aX7) of this title, proper ex-
penses incurred by a State in carrying out
such a program shall be considered to be ex-
penses necessary for the proper and effi-
clent administration of the State plan
under this subchapter.

(3) Secretarial authority
(A) For State nursing facilities

With respect to a State nursing facility,
the Secretary shall have the authority and
duties of a State under this subsection, in-
cluding the authority to impose remedies
described in clauses (1), (11), and (iil) of para-
graph (2XA).

(B) Other nursing facilities

With respect to any other nursing facility
in a State, if the Secretary finds that a
nursing facility no longer meets a require-
ment of subsection (b); (¢), (d), or (e) of this
section, and further finds that the facility’s
deficiencies—

(i) immediately jeopardize the health or
safety of its residents, the Secretary shall
take immediate action to remove the jeop-
ardy and correct the deficiencies through
the remedy specified in subparagraph
(C)(ii1), or terminate the facility’s partici-
pation under the State plan and may pro-
vide, in addition, for one or more of the
o(t:her remedies described in subparagraph
(C); or

(i1) do not immediately jeopardize the
health or safety of its residents, the Sec-
retary may impose any of the remedies
described in subparagraph (C)..

Nothing in this subparagraph shall be con-
strued as restricting the remedies available
to the Secretary to remedy a nursing facili-
ty's deficiencies. If the Secretary {inds that
a nursing facility meets such requirements
but, as of a previous period, did not meet
such requirements, the Secretary may pro-
vide for a civil money penalty under sub-
paragraph (CXii) for the days on which he
finds that the facility was not in compliance
with such requirements.

(C) Specified remedies

The Secretary may take the following ac-
tions with respect to a finding that a facili-
ty has not met an applicable requirement:

(i) Denial of payment

The Secretary may deny any further
payments to the State for medical assist-
ance furnished by the facility to all indi-
viduals in the facility or to individuals ad-
mitted to the facility after the effective
date of the {inding.

cu.
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(i) Authority with respect to civil money pen.
aities

The Secretary may impose a civil money
penalty in an amount not to exceed
$10,000 for each day of noncompliance. -
The provisions of section 1320a-7a of this
title (other than subsections (a) and (b))
shall apply-to a civil money penalty under
the previous sentence in the same manner
as such provisions apply to a penalty or
proceeding under section 1320a-7a(a) of
this title.

(i) Appointment of temporary management

In consultation with the State, the Sec-
retary may appoint temporary manage-
ment to oversee the operation of the facil-
ity and to assure the health and safety of
the facility’s residents, where there is a
need for temporary management while—

(I) there is an orderly closure of the
facility, or

(I1) improvements are made in order
to bring the facility into compliance
with all the requirements of subsections

(b), (), and (d) of this section.

The temporary management under this
clause shall not be terminated under sub-
clause (II) until the Secretary has deter-
mined that the facility has the manage-
ment capability to ensure continued com-
pliance with all the requirements of sub-
sections (b), (c), and (d) of this section.

the severity of each of these remedies, to be
used in the imposition es.
Such criteria shall be designed so as to min-

E
%

.imize the time between the identification of

violations and final imposition of the reme-
dies and shall provide for the imposition of
incrementally more severe fines for repeat-
ed or uncorrected deficiencies. In addition,
the Secretary may provide for other speci-

fied remedies, such as directed plans of cor-
rection.

(D) Continuation of payments pending
remediation

The Secretary may continue payments,
over a period of not longer than 6 months
after the effective date of the findings,
under this subchapter with respect to a
nursing facility not in compliance with a re-
quirement of subsection (b), (¢), or (d) of
this section, f—

(1) the State survey agency finds that it
{s more appropriate to take alternative
action to assure compliance of the facility
with the requirements than to terminate
the certification of the facility,

(i1) the State has submitted a plan and
timetable for corrective action to the Sec-
retary for approval and the Secretary ap-
proves the plan of corrective action, and

(iif) the State agrees to repay to the
Federal Government payments received
under this subparagraph if the corrective
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action is not taken in accordance with the
approved plan and timetable.

The Secretary shall estahlish guidelines for
approval of corrective actions requested by
States under this subparagraph.

(4) Effective period of denial of payment

A finding to deny payment under this sub-
section shall terminate when the State or
Secretary (or both, as the case may be) {inds
that the facility is in substantial compliance
with all the requirements of subsections (b),
(c), and (d) of this section.

(5) Immediate termination of participation for fa-

cility where State or Secretary finds noncom-
pliance and immediate jeopardy

If either the State or the Secretary finds
that a nursing facility has not met a require-
ment of subsection (b)), (¢), or (d) of this sec-
tion, and finds that the failure immediately
jeopardizes the health or safety of its resi-
dents, the State or the Secretary, respective-
ly'sha.llnot.uytheot.herofsuchfmdinz.and
the State or the Secretary, respectively, shall
take immediate action to remove the jeopardy
through the

(3XCXiil), or terminate the facility’s partici-
pation under the State plan. If the facility’s
participation in the State plan is terminated
by either the State or the Secretary
State shall provide for the safe and order:
u-msferottheresidmuengibleunderthe
State plan consistent with the requirements
of subsection (¢X2) of this section.

6 Special rules where State and Secretary do not
agree on finding of noncomplianee :

14

(A) State finding of noncompliance and no Secre-
tarial finding of noncompliance

If the Secretary finds that a nursing facil-
ity has met all the ts of subsec-
tions (b), (e), and (d) of this section, but a
State finds that the facility has not met
such requirements and the faflure does not
immediately jeopardize the heaith or safety
of its residents, the State’s findings shall
control and the remedies imposed by the
State shall be applied.

(B) Secretarial finding of noncomplisnce and no
State finding of noncompliance

If the Secretary finds that a nursing facil-
ity has not met all the requirements of sub-
sections (b), (¢), and (d) of this section, and
that the failure does not immediately jeop-
ardize the health or safety of its residents,
but the State has not made such a finding,
the Secretary—

(1) may impose any remedies specified in
paragraph (3XC) with respect to the facil-
ity, and

(if) shall (pending any termination by
the Secretary) permit continuation of

.payments in accordance with paragraph
(3XD).

* 80 in original. Probably should be followed by 8 comma.
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(7) Special rules for timing of termination of par-
ticipation where remedies overlap

If both the Secretary and the State find
that a nursing facility has not met all the re-
quirements of subsections (b), (¢), and (d) of
this section, and neither finds that the failure
immediately jeopardizes the health or safety
of its residents— .

(AXD) if both find that the facility’s par-
ticipation under the State plan should be
terminated, the State's timing of any termi-
nation shall control so long as the termina-
tion date does not occur later than 6
months after the date of the finding to ter-
minate;

(i) if the Secretary, but not the State,
finds that the facility’s participation under

terminated, the

shall (pending any termination
by the Secretary) permit continuation of
payments in accordance wi
(3XD); ar

th paragraph
(ii1) if the State, but not the Secretary,
finds that the facility's participation under
the State plan should be terminated, the
State’s decision to terminate, and timing of
such termination, shall control; and
(BX1) i the Secretary or the State, but
not both, establishes one or more remedies
which are additional or alternative to the
remedy of terminating the facility’s partici-
pation under the State plan, such addition-
al or alternative remedies shall also be ap-
plied, or
(1i) i both the Secretary and the State es-
tablish one or more remedies which are ad-
ditional or alternative to the remedy of ter-
minating the facility’s participation under
the State plan, only the additional or alter-
nAﬂIV; remedies of the Secretary shall
apply.

(8) Construction

The remedies provided under this subsec-
tion are in addition to those otherwise avail-
able under State or Federal law and shall not

ual at common law. The remedies described in
clauses (1), (iif), and (iv) of paragraph (2)A)
maybeimpmddurinzthependencyo{my
hearing. The provisions of this subsection
shall apply to a nursing facility (or portion
thereof) notwithstanding that the facility (or
portion thereof) also is a skilled nursing facil-

ity for purposes of subchapter XVIII of this
chapter. ‘

(9) Sharing of informstion

Notwithstanding any other provision of law,
all information concerning nursing facilities
requh'edbyth!sseeﬁontobemedwlththe
Secretary or a State agency shall be made
available by such facilities to Federal or State
employees for purposes consistent with the
effective administration of programs
lished under this subchapter and subchapter
XVIII of this chapter, including investiga-
tions by State medicaid fraud control units.
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(i) Construction

Where requirements or obligations under this
section are identical to those provided under
section 13851-3 of this title, the fulflliment of
those requirements or obligations under section
1395i-3 of this title shall be considered to be
the fulfillment of the corresponding require-
ments or obligations under this section.

(Aug. 14, 1935, ch. 531, title XIX, §1919, as
added and amended Dec. 22, 1987, Pub. L.
100-203, title IV, §§ 4211(aX3), (c), 4212(a), (b),
4213(a), 4216, 101 Stat, 1330-182, 1330-186,
1330-207, 1330-213, 1330-220, as amended July
1, 1088, Pub. L. 100-360, title IV,
§ 411X3NCXID). (6XB), (8XA), 102 Stat.
803-805; July 1, 1988, Pub. L. 100-360, title III,
§ 303(aX2), title IV, § 411QX2XAMD), (FIHK),
(LD, (3XA), (B), (C)il), (D), (5), (BXA), (),
(8XB), 102 Stat. 760, 801-805, as amended Oct.
13, 1088, Pub. L 100-485 title VI,
§ 608(AX2THCI~(E), (1), 102 Stat. 2423; Dec. 19,
1989, Pub. L. 101-239, title VI, § 6801(bX1), (3),
(4XA), (dX1), (4), 103 Stat. 2298-2301; Nov. 5,
1990, Pub. L. 101-508, title IV, §§4751(bX2),
4801(aX2)<6XA), (T, (DX2)«5XA), (6)48),
(dX1), (eX2){TXA), (8)<10), (12)«185), (18), 104
Stat. 1388-205, 1388-211 to 1388-219; Sept. 30,

1992, Pub. L. 102-375, title VII, § 708(aX1XB),
106 Stat. 1282.)

RxrzrExczs n¢ TEXT

“The Older Americans Act of 1985, referred to in sub-
secs. (EX2XBXHIXIT) and (gXSXB), is Pub. L. 89-73,
July 14, 1965, 79 Stat. 218, as amended. Titles [II and

VII of the Act are classified generally to subchapters

of Rights Act,. referred to in subsec. (eX2XBXHIXIII),
is title 1 of Pub. L. 88-164, as added by Pub. L. 88-527,
§ 3, Oct. 19, 1984, 98 Stat. 2662, as amended. Part C of
the Developmental Disabilities Aszistance and Bill of
Rights Act is generally to subchapter II1
(§ 8041 et seq.) of chapter 75 of this title. For complete
classification of this Act to the Code, see Shoct Title
mm‘mmmmmammm
es.

‘The Protection and for Mentally 1l Indi.
viduals Act, referred to in subsec. (eX2XBXUIXIV),
probably means the Protection and for Men-
tally I Individuals Act of 1988, Pub. L. 89-3189, May
23, 1986, 100 Stat. 478, as which is classified
generally to chapter 114 (§ 10801 et seq.) of this title.
For complete classifieation of this Act to the Code, see
Short Title note set out under section 10801 of this
title and Tables,

Section 6901(bX4XB)<D) of the Omnibus Budget
Reconeiliation

Act of 1989, referred to in subsec.

(eX2XA), is section 6801(bX4XB)}D) of Pub. L.

101-239, which is set out as a note under section
1395i-3 of this title,

Section 21(b) of the Medicare- Anti-Fraud

and Abuse Amendments of 1977, referred t0 in subsec.

(fXTXA), probably means section 21(b) of the Medi-

care- Anti-Fraud and Abuse Amendments,
Pub. L. 85-142, which is set out as a note

under section
1395x of this title,

Prioz Provisions
A prior section 1819 of act Aug. 14, 1835, was renum.
classified

bered section 1822 and is to section 1388r-3
of this title..
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AMENDMENTS

1992—Subsecs. (eM2XBXIIXIT), (gX5XB). Pub. L.
102-375 substituted “title III or VII of the Older
Americans Act of 1985 in accordance with section 712
of the Act” for “‘section 307(aX12) of the Older Ameri-
cans Act of 19685™.

1990—Subsec. (bX1XB). Pub. L. 101-508, § 4801(eX2),
inserted at end “A State or the Secretary may not re-
quire disclosure of the records of such committee
except insofar as such disclosure is related to the com-
pliance of such committee with the requirements of
this subparagraph.”

Subsee. (bX3XCXIXD). Pub. L. 101-508, § 4801(eX3), -
substituted “not later than 14 days” for “4 days”.

Subsee. (bX3XF). Pub. L. 101-508. § 4801(bX8), sub-
stituted “specialized services” for “active treatment”
In cls. (1) and D).

Pub. L. 101-508, § 4801(bX4XA), inserted at end “A
State mental health authority and s State mental re-
tardation or developmental disability authority may

sponsibilities under this subparagraph to a nursing {s-
cliity (or to an entity that has a direct or indirect af-
Mmornbdon:hipwlthmﬁhaf:dﬂty)." .

Pub. L. 101-508, § 4801(hX2XA), substituted “Except
as provided in clauses (i) and (iif) of subsection
(eXTXA) of this section, a nursing facility” for “A
nursing facility” in A

introductory provisions.

Subsec. (bX4XAXvil). Pub. L. 101-508, §4801(eX4),
added el. (vif).

Subsec. (bX4XCX11), Pub. L. 101-508, § 4801(eXSXA),
substituted “To the extent that a facility is unable to
meet the requirements of clause (1), a State may waive
such requirements with respect to the facility if™ for
“A Stste may waive the requirement of subclause (I
or (ID of clause (1) with respect to & facility if” in in.
troductory provisions.

Subsee. (DX4XCXEXIV), (V). Pub. L. 101-508,
§ 4801(eX8XB)<D), which directed amendment of cl.
(11) by adding subels. (IV) and (V) at the end, was exe-
cuted by adding subels. (IV) and (V) after subel. (IID
and before concluding provisions to reflect the prodb-
sble intent of Congress.

Subsee. (BXSXA). Pub. L. 101-508, § 4801(aX2), desig-
nated existing as cL (1), substituted “Except
&3 provided in clause (1), a nursing facility” for “A
nursing facility” and “on a full-time basis™ for “(on a
full-time, temporary, per diem, or other basis)”, redes-
ignated former cls. (1) and (}1) as subcls. (1) and (IT), re-
spectively, and added cl. (1i).

Subsee, (bDX5XC). Pub. L. 101-508, ¢ 4801(aX3), sub-
stituted “any Stats registry established under subsec-
tion (eX2XA) of this section that the facility believes
will include information” for “the State registry estab-
lished under subsection (eX2XA) of this section as to
information in the registry”.

Subsee. (BXSXD). Pub. L. 101-508, § 4801(aX4), in-
serted before period at end “, or & new competency
evaluation program”.

Subsee. (DXSXFX{). Pub. L. 101-508, § 4801(eX8),
substituted “(G)) or 3 dietician” for “(G»".

Subsee. (bXGXA). Pub. L. 101-508, §4801(dX1), in-
serted before semicolon at end “(or, at the optionof &
State, under the supervision of a nurse practitioner,
clinical nurse specialist, or physician assistant who is
not an employee of the facility but who is working in
collaboration with & physician)™.

Subsee. (¢X1XA). Pub. L. 101-508, § 4801(eX8XB), in-
serted at end “A resident’s exercise of a right to refuse
transfer under clause (x) shall not affect the resident’s
eligitdlity or entitlement to medical assistance under
this subchapter or a State's entitlement to Federal
medieal assistance under this subchapter with respect
to services furnished to such a resident.”

Subsee. (eX1XAXIv). Pub. L. 101-508, § 4801(eX9), in-
serted before period at end “and to access to current
clinical records of the resident upon request by the
resident or the resident’s legal representative, within
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24 hours (exciuding hours cccurring during a weekend
or holiday) after making such a request”.

Subsee. (eX1XAXx), (xi). Pub. L 101-808,
§ 4801¢eX8XA), added cl. (x) and redesignated former
el. (x) as (xi).

Subsec. (eX1XBXil). Pub. L. 101-808, § 4801(eX10),
inzerted “including the notice (if any) of the State de-
veloped mdgrmmecuon(exe)otthhucum"nur
“in such rights)”

Subsee. (exsz). Pub. L. 101-508, § 4751(bX2), added
subpar. (E).

Subsec. (eX7), (8). Pub. L. 101-508, §4801(eXTXA),
added par. (7) and redesignated former par. (7) as (8).

Subsec. (eX1XA). Pub. L. 101-508, § 4801(eX18), sub-
stituted “under subsection (fX2) of this section™ for
“underdsme(uor(ﬂ)otmmwonuxzxmuthh

Sllbsec. (e)(z)(A). Pub, L. 101-508, § 4801(eX12XA),
inserted “ any individual described in

subsection
(rxzxnxm ot u:u section or in subparagraph (B), (C),
or (D) of section 6901(bX4) of the Omnibus Budget
Reconciliation Act of 1989 after “{n the State™.

Subsec. (eX2XC). Pub. L, 101-508, § £801(eX12XB),
added subpar. (C).

Subsee. (eXTXA). Pub. L. 101-508, §4801(bX2XB),
existing

Subsec. (eXTUBXIXII), (IXID. Pub. L. 101-508,
§ 4801(bX8), substituted “specialized services” for
“active treatment”.

Subsee. (eXTHBXiv). Pub. In 101-508,
§ 4801(bX4XB), added cl (iv).

Subsgec. (eX7XCX{) to i), Pub. 1. 101-808,
§ 4801(bX8), substituted “specialized services”
“getive treatment” wherever appearing.

Subsee. (eXTXCXiv). Pub, L 101-508,
§ 4801CbXSXA), added cl. (iv).

Subsee. (eXTXD). Pub. L. 101-508, § 4801(bX3XA),

aflure conduct preadmission

struck out “where {: to

screening” after “Denial of payment” In des-
ignated provisions as el (1), inserted el (D
heading, and added el. (il).

Subsec. (eXTXE). Pub. L. 101-508, § 4801(bX8), sub-
stituted fi treatment™.

“gpecialized services” for “active
. Pub. L. 101-508, ‘§ 4801(bX(8), inserted at end “me
such an agreement, subject to the ap-

cility by not later than April

Pub. L. 101-508, § 4801(bX3XB), mmed “the re-
A) through (C) of this
pmph"!or“therwu paragraph”.

Subsee. (eXTNGX{). Pub. L 101-508, lmmax'n.
substituted “serious mental (liness (as defined by the
Secretary in consuiltation with the National Institute
of Mental Health)” for “primary or secondary diagno-
sis of mental disorder (as defined in the Diagnostic
and Statistical Manual of Mental Disorders, 3rd edi-

Subsee. (eXTXGXil). Pub, L. 101-508, lmmnm.
substituted “specialized services” for “active treat-
ment”.

Subsec. (IN2XAXivXII). Pub. L 101-508,
§ 4801(aX3XB), inserted “who is employed by (or who
has received an offer of employment from) a facility
on the date on which the aide begins either such pro-
gram” after “nurse aide”.

Subsee. (IM2XAXivXIII). Pub. L 101-508,
§ 4801(aX5XA), (C). (D), added subel. (III).

Subsee. (IX2XB). Pub. L. 101-508, § 4801¢aX?), In-
serted ““(through subcontract or otherwise)” after
“may not delegate” in last sentence.

Subsec. (IX2XBXiIXI). Pub. L. 101-508,
§ 4801(aX6XA)., amended subel. (I) generally. Prior to
amendment, subel. (1) read as follows: *“offered by or
in a nursing facility which has been determined to be
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out of compliance with the requirements of subsection
(b), (¢), or (d) of this section, within the previous 2
years, or*.

Subsec. (gX1XC). Pub. L. 101-508, lmuexm. ln-
serted at end “A State shall not make a finding tha
mmmmmsmmummwm
demonstrates that such neglect was caused by factors
beyond the econtrol of the individual.”

Subsee. (gXEXAX{). Pub. L. 101-508, lm!(exu).
substituted “deficiencies, within 14 calendar days af
mmmam;meummm
and approved plans” for “deficiencies and plans™.

Subsee. (gX5XB). Pub. L. 101-508, smx(exm.
stituted “or of any adverse action taken. against a
mmmmummwm of
mheetlun (h) of this section, with respect” for “with

1989—Subsee, (BXSXA). Pub L. 101-236,
§ 6O01(bX1XA), substituted “October 1, 1990" for
“Janusry 1, 1990 in introductory provisions.

Subsee. (bXSXB)., Pub. L. 101-239, §6901(bX1XB).
substituted “January 1, 1980 and “October 1, 1990"
for “July 1, 1989” and “January 1, 18807, m::tlivg

Subsec.  (eXIXAXVXI), Pub.
§ 6801(AX4XB), substituted “accommodation” for “ac-
commodations”.

Subsec.  (IX2XAXIXD). Pub. 1, 101-239,
§ 6901(AX4XC), substituted “and eomm of the cur-
riculum” for “, content of the

Pub. L. 101-239, §6901(bX3IXA) lm:rted “care of
eoanuvuy tmpaired residents,” after “social service

abvnc. (IX2XAXH. Pub. L 101-236, § 6901bX3XE),
substituted “recognition of mental health and social
sexvice needs, cave of cognitively

for “cognitive, behsvioral and social care”.

Subsee. (I2XAX{v). Pub. L. 101-238, § 8801(dX3XC),
(D), added el. (iv).

Subsee. (IX2XBXH). Pub. L. 101-239, § 6901(DX4XA),
substituted *July 1, 1889” for “January 1, 1888".

Subsee. (WX3XD). Pub. L. 101-239, § 6801¢(AX4XD),
substituted “not longer than 6 months after the effec-
tive date of the findings” for “not longer than 8

E

m (hX8). Pub. L. 101239, § 6901(dX1), inserted
at end “The of this subsection shall

ing that portion
skilled nunhc facility for purposes of subchapter
XVIII of this chapter.”

1988—Subsee. (BX3XAX{). Pub., L 100-360,
§41 mzummm*mmemuamm-
gible for benefits under this subchapter,” before “‘uses
an instrument”,

Subsee. (DX3XAXiv), Pub. L. 100-360, § 411(IX2XA).
as amended by Pub. L. 100485, § 608(dX27XC), struck
out “in the case of a resident eligible for benefits
under part A of subchapter XVIII of this chapter.”

Subsee. (DXEXCXIXII). Pub. 1.  100-360,
ungxsxAxn. inserted “professional™ after “regis-

Subsee. (BXAXCXIL). Pub, L. 100-360.
§ 411(IX3XAXIIV), {n heading, substituted (i)
Watver” for *(ii) Facility waivers.—{l) Walver”, In
subel, (II1), inserted “professional” after “registered™
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and in concluding provisions, substituted “clame (D"
for “clause (i) and “use" for “employ”.

Subsec. (OXAXCXiil). Pub. L 100-360,
§ 411(ININAXY), (vi), substituted *(ii) Assumption”
for (i) Assumption” in heading and “exercise” for
~excercise” In text.

Subsec. (DXSXA). Pub. L 100-360, §411CI(3XB),
which directed amendment of subpar. (A) by striking
«subparsgraph (E)” and {nserting “subparagraph (F)",
could not be executed because of prior amendment by
Pub. L. 100-360, § 411UIX2XDX1), see note

ow.

Pub. L. 100-360, § 4110UX2XDX1), 28 amended by
Pub. L. 100-48S, § 608(AX2TXD), struck out «, who {8
not & licensed health prof as defined In sub-
paragraph (E)),” after “any individual” in introducto-
ry

provisi
Subsec. (BXSNAXID. Pub. L 100-360,
§ 411(IX2XDX1D), substituted “nursing or pursing-re-
1ated services” for “such services”.
Subsee. (DX5SXG). Pub. L 100-360, § 411(NEAXDXHL),
inserted “physical or therapy assistant,”

" pational th .
Subsec. (eX1XBX1). Pub. L. 100-360, § 303(aX2), in-
on at end “and of the require-
ments and procedures for establishing eligibflity for
medical assistance under this , including
right to an under section
1396r-5(cX1XB) of this title”.

Subsee. (CX2XAXV). Pub. L. 100-360, § 411UIX2XF),
substituted “for a stay at the facility” for “an allow-
able charge imposed
ice requesteﬂbythereddentud(orwhlnhlchm
may be consistent with this
subchapter XVIII of this chapter”.

Subsee. (eX2XBXINKITT). Pub. L. 100-360.
§ 411C(INSNCXKIID, a8 Pudb. L. 100-48S,
:m 608(dX2TXE), substituted “pesponsible” for “respon-

fle”.
Subsee. (eX6). Pub. L. 100-360, § 411(IX2X @), substi-
tuted “upon the written” for “once the
the * in subpar. (AX{l) and “Upon written” for
“Uponstuﬂ!ty’smumo(wmen"hmw-

(B). _
Subsec. (eXT). PubL. 100-360, § 411(IX6XB), amend-
ed Pub. L. 100-203, §4212(b), see 1987 Amendment
note below..

Subsec. (e). Pub. L. 100-360, uuuxaxcxm. as
added by Pub. L. 100-485, § 608(AX2TXE), amended
Pub. L. 100-208, 343211, see 1987 Amendment note

Subsee. (eX1). Pub. L. 100-360, uu(maxnxu. uf),
substituted “January 1, 1089™ for* 1, 1988"
fn subpar. (A) and “January” for “September” In
subpar. (B).

Subsee. (eX2XB). Pub. L. 100-360, § 411(IX2XH), in-
muduwmammwmsmmnmn avail-
nblewthevnbucinlomnloninthem.”

Subsee. (eX3). Pub. L. 100-360, $ 412(IX32XD). inserted
«gnd discharges” after “transfers” In heading two

"places in text.

Subsee. (eX7XE). Pub. L. 100-360, § S1UDINDXILD.
substituted “April 1, 1988™ for “October 1, 1988".
Subsee. (f). Pub. L. 100-360, unuxaxcxu). as
added by Pub. 1. 100-488, uoa(dxz':m
Pub. 1. 100-203, §4211, see 1987 Am note

Subsec. (TX2XA). Pub. L. 100-360. § 411UX3XDXIV),
substituted “September” for ~July” in introductory

ons.
Subsee. (IX2XAXIXD. Pub. L. 100-360, § 411UX2XD),
substituted “recognition of mental heaith and social

mnm"tu"wmmmﬂaumm

sm;see. (£X3). Pub. L. 100-380, § 4130%2XI), inserted
»and discharges” after “transfers” in heading in

Subsec. ((XTXA). Pub. L. 100-360, § 4110X2XK), sub-
stituted “residents” for “patients”.

Subsec. (IX7XB). Pub. L. 100-360, § 411U 2XLXIL),
substituted “include™ for *‘do not include”™
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Subsec. (gX1XC). Pub. L. 100-380. § 412(IUSXAMC),
substituted “and timely review” for = review,”, insert-
ed “or by another individual used by the facility in
providing services to such a resident” after “a nursing
facility”, and substituted “The State shall, after notice
to the individual involved and a reasonable opportuni-
ty for a hearing for the to rebut allegations,
makeanndmuaatommo{meanMns.u
mesmnmmsnmmammwemdor
mmdareddentotmmmmnddmtmw-
ty in a facility, the State shall notify the nurse aide
and the registry of such If the State finds
thstanyothenndlvldmlmedwtheudmymne-
glected or abused a resident or misapp! A .
dent propenyinuwnw.mesmmnnnou!y the
appropriate licensure tor “I the State
finds. after notice to the nurse aide involved and a rea-
sonable opportunity for s hesring for the nurse aide
to rebut allegations, that a nurse alde whose name is

manmudemmSnulecudor
misappropriated resident proper-
tvina(azmty.mm:hﬂlmu(yzhennmdde

finding”. :
. Subsec. (gX1XD). Pub. L. 100-360, § 411UXSXD).

substituted “to issue to carry out this sub-

standards under subsection
(D) of this section”.

Subsec. (gX2XAX{). Pub. L 100-360, §411(IXSXE),
sentence . Prior to amend-

13202-7a of this title.”

Subsee. (gX2XBXiD). Pub. L. 100-360, § 411(IXSXF),
as added by Pub. L. 100-485, $ 608(dX27XD), substitut-
ed “practicable” for “practical”.

Subsee. (gX3XC). Pub. L. 100-360, § 411(IUBXA), re-

mbal)l": (C), relating to special surveys of
a8

Subsec. (gX3IXD). Pub. 1., 100-360, § 411(IXEXG), for-
merly §411(X5XF), a8 redesignated by Pub.
100-485, § 808¢AX2TXI). substituted “on the basis of
that survey” for “on that .

(gx4). Pub. L 100-360, § 411UX5XH), for-
merly §4110X5XQ), a8 by Pub. L.

100-485, § 608(dX27XD), struck out “chronically” after
“gnforcement actions

Subsee. (h). Pub. L. 100-380, § 411(X8XA), made
cal to language of Pu

technical correction

100-203, § 4213(a), see 1987 note below.
Subsec. (hX1). Pub. L. 100-360, § 411(IX8XBXD, sul

sti “paragraph h

tuted (2XAX{I1)"for
(2XAXD"” In last sentence.
Subsec. (hX2XBXD.  Pub. L 100-360.

§ 411UXBXBXIH). struck out “or otherwise” after “reg-
ulations™

1320a-7a of this title”.

Subsee, (hX8). Pub. L 100-360, §411¢IX8XBXIL.
substituted “State or the Secretary, respectively” for
«State and the Secretary”.

Subsee. ¢hX9). Pub. L. 100-380, § 411UIXTXB), insert-
ed “by such facilities” after “be made available”.

1987—Subsee. (eXT). Pub. L 100-203. §4212(b), 83
amended by Pub. L. 100-360, § 611(IX6XB), added par.
n.

Subsecs. (), (). Pub. L 100-203, § 4311, which con-
tained two subsecs. (c), the first of which amended
this section and the second of which enacted -
sions set out as a note below, was amended by Pub. L.
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100-380, § 411CQIXSIXCXil), to delete the designation,
heading, and directory language of the first subsec.
(c), resulting in subsecs. (e) and ({) being added by sec-
tion 4211(aX3) of Pub. L. 100-208, which enacted sub-
sees. (a) to (d) of this section.

Subsec. (g). Pub. L. 100-203, § 4212(a), added subsec,

)e

Subsee. (h). Pub. L. 100-208, § 4213(a), as amended
by Pub. L. 100-380, § 411(IX8XA), added subsee. (h).

Subsee. (1). Pub. L. 100-203, § 4216, added subsec. (1).

. ErrzcTIvE DATE OF 1992 AMxmpMxw?

Amendment by Pub. L. 102-373 lnl.ppﬁuhhwithre
spect to fiscal year 1993, see section 4(b) of Pub. L.
103-171, set out as a note under section 3001 of this
title.

Amendment by Pub. L. 102-375 inapplicable with
spect to fiscal year 1992, see section 505(bX6) of Pub.

x..umz-a'zs set out as & note under section 3001 of this
title.

3

Errzcrive DaTE OF 1990 AMENDMENT

Amendment by section 4751(bX2) of Pub. L. 101-508
applicable with respect to services furnished om or
after the first day of the first month more
than 1 year after Nov. 5, 1990, see section 4751(c) of
Pub. L. 101-508, set out as a note under section 1396a
of this title.

Seetion 4801(aX8XB) of Pub. L. 101-508 mvlded
amendments made subparagraph (A

any Federal or State law within the 2-yesr period be-
ginning on October i, 1088—

of this chapter] or under the State plan under title
XIX of such Act {this subchapter):

“(il) was subject t0 a denial of payment under
either such title;

. *“(iil) was assessed a civil money penalty not less
than 35,000 for deficiencies in nursing facility stand-

*{iv) operated undera management ap-
pointed to oversee the of the facility and
::nsure the health and safety of the facility’s resi-

tas or

*(v) pursuant to State action, was closed or had its
residents transferred.”

Amendment by section 4803(aX2)«(5), (7) of Pub. L.
101-508 effective as if included in the enactment of
the Omnibus Budget Reconciliation Act of 1987, Pub.
L. 100-203, see section 4801(aX®) of Pub. L. 101-508,
set out as a note under section 1396b of this title,

Section 4801(bX9) of Pub. L. 101-508 provided that:

“C(A) In cuNEmalL.—Except as provided in subpara-
graph (B), the amendments made by this subsection
famending this section] shall take effect as if they
were included in the enactment of the Omnibus
Budget Reconciliation Act of 1987 [Pub. L. 100-203).

“(B) Excrrrion.—~The amendments made by para-
graphs (4), (6), and (8) (amending this section} shall
take effect on the date of the enactment of this Act
{Nov. 5. 19980), without regard to whether or not regu-
iations to implement such amendments have been pro-
mulgated.”

Section 4801(dX2) of Pub. L. 101-508 provided that:
“The amendment made by paragraph (1) (amending
this section) applies with respect to nursing facill
services furnished on or after October 1. 1990, without
mwwhemuormtmmumwmom
sueh unendmem have been promuigated by such

Secuon MX(e)('I)(B) ol Pub. L. 101-508 provided
that: "“The am made by subparagraph (A)
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{amending this section] shall take effect on the date
of the enactment of this Aet (Nov. 5, 1980), without
remdtovhetherotmtmhucm to implement
such amendments have been promuigated.”
Amendment by section 480L(eX2)-(8), (8)(10),
(12)(18), and (18) of Pub. L. 101-508 effective as if in-
cluded in the enactment of the Omnibus Budget Rec-
oncilistion Aet of 1987, Pub. L. 100-203, see section

4801(eX19) of Pub. L. 101-508, set cut as & note under

section 1398a of this title.

mmnwuum

Amendment by section 8801(bX1), (QXA) of Pub. L.
101-239 effective ss if included in the enactment of
the Omnibus Budget Reconciliation Act of 1987, Pub.
L. 100-203, and amendment by section 6801(dX3) of
Pub. L. 101-239 applicable to nurse aide training
competency evaluation programs, and nurse aide com-
petency evaluation

PTOETAINS,

of §0-day period beginning on Dec. 19, 1089, but not to
sffect competency evalustions conducted under pro-
grams offered before end of that period, see section
8801(bX8) of Pub. L. 101-239, set out as a note under
section 13951-3 of this title,

Amendment by section 6001(dX1) of Pub. L. 101-239
effective Dec. 19, 1089, and by

amendment section
8501(dX4) of Pub. L. 101-239 effective as if included in

Budget Reconciliation
Act of 1087, Pub. L. 100-203, see section 8801(dX6) of
Pub. L. 101-239, set cut as a note under section 13981-3

|

by section 303(aX2) of Pub. L. 100-360
applicable, except as otherwise provided, to payments

Except as specifically provided in section 411 of Pub.
1. 100-380, amendment by section 411(X2XA)D),
(P, (LXIL), (3XA), (B), (CXiD), (iih, (D). (5), (BXA).
(B), (1), and (8XA), (B) of Pub. L. 100-360, as it
to a provision in the Omnibus

Budget Reconciliat
Act of 1987, Pub, L. 100-203, effective as if included in
the enactment of that provision in Pub. 1. 100-203, see
section 411(a) of Pub. L. 100-380, set out as & Refer-
ence to OBRA: Effective Date note under section 108
of Title 1, General Provisions.

ErrzcrIvE DaTR

Section 4214 of title IV of Pub. L. 100-203, as amend-
ed by Pub. L. 100-380, title IV, §411(IX10), July 1,
ms.msm.mwm

mmsnmmc:umu
mhm— as otherwise specifically
vldedl.nueuon 1anummsm:m:m
the amendments made by sections 43211 [en-
ncuuthlluet.lon.mdlnzmlmm 1386a,
13960, 1386d, 1398), 13961, 1388n, 13960, 1398p. 1306r,
and 1396s of this title, redesignating section 1398r of
this title as section 1396r-3 of this title, and amending
provisions set out as a note under section 1396r-3 of
this title] and 4212 {amending sections 1385¢cc, 1396a,

I

tion 1502(aX28XB) of the Social Security Act (section

e v
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1396a(aX28XB) of this title] (as amended by section
4211(b) of this Act), relating to State medi-

requiring

cal assistance plans to specify the services included in
nursing facility services, shail apply
unwmncmnmemmummamd
the enactment of this Act [Dec. 22, 1987], without
regard to whether regulations to implement such sec-
tion are promuligated by such date.

“(b) EnvoncrMEnr.—(1) Except as otherwise specifl-

amendments are promuigated by such date,
*(2) In applying the amendments made by this part
{part 2 of subtitle C (§§ 4211-4218) of uﬂe‘lv of Pub.
or

quirement of subsection (b), (¢), or (& of section
1919 of the Social Security Act [subsee. (b), (c), or
(d) of this section), is deemed a reference to the pro-
visions of section 1881(§) or section 1905(c), respec-

tively, of the Social Act (section 1395x(§) or
1386d(c) of this titlel,

“(c) WarvER or PArrRwoRx Rxpucrion~Chapter 35
of title 44, United States Code, shall not apply to in-
formation required for purposes of carrying out this
ptrtmgnd implementing the amendments made by this

Norsz Aoz TRAINING AXD COMPETENCY EVALUATION,
COMPLIANCE ACTIONS

Section 4801(aX1) of Pub. L. 101-508 provided that
“The Secretary of Health and Human Services shall
not take (and shall not continue) any action against &
State undenr section 1904 of the Social Security Act
{section 1396¢ of this title) on the basis of the State's
fallure t0 meet the requirement of
1919(eX1XA) of such Act [subsec. (eX1XA) of this sec-
tion) before the effective date of guidelines, issued by
the Secretary, establishing requirements under section
191(IX2XA) of such Act, if the State demonstrates to
the satisfaction of the Secretary that it has made &

good faith effort to meet such requirement before
such effective date.”

PREADMISSION SCRIINING AND ANNUAL RESIDENT
s CouprANcE

Section 4801(bX1) of Pub. L. 101-508 provided that:
‘“The Secretary of Health and Human Services
not take (and shall not continue) any action against a
State under section 1904 or section 1918(eXTXD) of
the Social Security Act [section 1386¢ of this title and
subsec. (eXTXD) of this section) on the basis of the
State’s fallure to meet the requirement of section
1919(eXTXA) of such Act befare the effective date of
guidelines, issued by the Secretary, establishing mini-
mum criteria under section 191IX8XA) of such Act,
if the State demonstrates to the satisfaction of the
Secretary that it has made a good faith effort to meet
such requirement before such effective date.”

ResTRICTION ON ENFORCEMENT PROCISS
Section 4801¢e) of Pub. L. 101-3508 provided .

“The Secretary of Health and Human

not take (and shall not continue) any action against a

State under section 1804 of the Social Security Act

{section 1398c of this title] on the bssis of the State's

failure to meet the requirements of section 1918(hX2)

E

E
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of such Aet {subsec. (hX2) of this section) before the
effective date of guidelines, issued by the Secretary.
regarding the establishment of remedies by the State
under such section, If the State demonstrates to the
satisfaction of the Secretary that it has made a good

faith effort to meet such requirements before such ef-
fective date.”

Szarrmme REQUIREMENTS
Section 4801(eX17) of Pub. L. 101-508 provided that:

respect to services described in ciauses (i1), (v), and (v)
of section 1918(bX4XA) of the Social Security Act
[subsec. (BX4XAXL), (tv), (V) of this section] shall in-
clude requirements for providers of such services that
are at least as strict as the requirements applicable to
providers of such services prior to the enactment of
the Omnibus Budget Reconciliation Act of 1987,

EEQUIREMENTS
PACILITIES —The Secretary shall conduct a study and
report to Congress no later than January 1, 1982, on
the appropriateness of establishing minimum care-
giver to resident ratios and minimum supervisor to
caregiver ratios for skilled nursing facilities serving as
providers of services under title XVIII of the Social
XVIII of this chapter] and
under a State

NURSE AIDE TRAINING AND COMPETENCY EVALUATION:
wAmonorm\ Waiver
For satisfaction of training and competency evalua-
tion of subsec, (BXSXA) of this section
and section 13955-3(bXSMA) of this title and authori-
zation for a State to waive such competency evalus-
tion requirements,

see section 6901(DX4XB)~D) of
Pub. L. 101-239, set out as a note under section 13851-3

- of this title.

PusLicaTIiON oF Prorosed RecuraTiONs RISPFEICTING
PREADMISSION SCREENING AND ANNUAL REsmEwr
Revizw

Section 6801(c) of Pub. L. 101-239 provided that:
“The Secretary of Health and Human Services shall
issue proposed reguiations to establish the criteria de-
scribed in seetion 1919(fX8XA) of the Social Security
Act fsubsee. (IX8XA) of this section] by not later than
90 days after the date of the enactment of this Act
{Dec. 19, 18891."

EVALUATION AND RrrorT o IMPLEMENTATION OF
RESIDEXT Proczss

Section 4311(c) of Pub. L. 100-203 directed Secretary
of Health and Human Services to evaluate and report
to Congress by not later than Jan. 1, 1993, on imple-
mentation of resident assessment process for residents

tion 4211(¢c).

Rrrort oN STAYFING REQUIREMENTS

Section 4211(k) of Pub. L. 100-203 directed Secretary
of Health and Human Services to report to Congress,
bynotla.mmm.hn.l.uﬂ.onmmmtm-
plementing the nursing facility statfing requirements
of 42 U.S8.C. 1396rtbX4XC), including the number and
types of Waivers approved under subparagraph (C)il)
otmmmmmdmwmhm
ceived waivers.
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OFFICE OF AUDITOR OF STATE

STATE OF IOWA' Richard D. Johnson, CPA

Auditor of State
State Capitol Building

Des Moines, lowa 50319-0004
Telephone (515) 281-5834  Facsimile (515) 242-6134

To the Members of the Oversight, Audit,
and Government Reform Appropriations Subcommittee:

In accordance with Chapter 11 of the Code of lowa, we have conducted a study of
issues relating to the provision of services to elderly persons by the State of lowa. Our
study, based on the Subcommittee’s identified issues, emphasized the state’s
compliance with laws, regulations, and guidelines, especially the monitoring of
nursing homes, and opportunities for the state to improve its organization of
functions providing services to the elderly.

We performed the following procedures:

1. Reviewed laws, regulations, guidelines, policies and procedures and identified
critical areas of concentration.

2. Identified elder care services provided by the state, state plans and programs

to provide those services and identified the funding allocated to provide certain
services. '

3. Gathered and reviewed numerous reports and publications relating to the
identified issues.

4. Interviewed numerous individuals involved in providing or monitoring
services.

5. Attended various meetings and seminars to obtain direct information being
provided.

6. Tested compliance with laws, regulations, guidelines, policies, and procedures
for the identified critical areas of concentration.

Based on these procedures, we developed certain recommendations and other
relevant information which we believe the Subcommittee should be aware of. Because
of the number of issues identified and the resulting volume of information developed
for Subcommittee consideration, the results of our study are being presented in

various individual reports. This report on Health Care Facility Inspections is one of
eight reports to be issued.

We extend our appreciation to the management and staff at the lowa Departments
and at the various organizations we visited for the courtesy, cooperation, and
assistance provided to us during this study.

(2]

RICHARD D{JOHNSON, CPA
January 10, 1996 Auditor of State

|
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ISSUES IDENTIFIED BY SUBCOMMITTEE

In addition to answering questions posed by the Oversight, Audit, and Government
Reform Appropriations Subcommittee, we obtained a full understanding of the
background related to each issue, tested compliance with laws and regulations, and
noted related issues and recommendations for the Subcommittee’s consideration.
Each of the Subcommittee’s questions relating to Health Care Facility Inspections are’

followed by brief answers. The report contains more details related to each of these
issues.

1. Are annual inspections of nursing facilities sufficient?

e Annual inspections of nursing facilities are required by federal law and
must be performed for the 98% of nursing facilities in Iowa receiving
Medicare and/or Medicaid funding. For state-regulated facilities, such as
residential care facilities, regular inspections (which had not been
performed as required by state law) may be more than adequate for some
facilities but are not enough for problem facilities -- therefore a focus toward
risk-based inspections is recommended. This approach would target those

facilities with a high level of deficiencies, spending more inspection time
where there is more risk.

¢ Federal funds pay for the majority of the nursing home inspections. If the

state performs regular inspections of state-regulated facilities as required by
present state law, the state must fund the cost of those inspections.

2. Should every nursing home receive the same number of inspec*icns?
* No. Risk-based inspections would be most effective.
3. Should there be regular inspections or spot checks?
e Both. Currently, both are being performed. When a complaint is

investigated, an abbreviated inspection is performed. In addition, the
inspections are to be unannounced visits.

4. Is the inspection process being carried out with due process for both sides and
in accordance with laws and adopted rules and regulations?

¢ Yes. The regulations are being complied with for the most part. Only minor
issues of noncompliance were noted in regard to inspection procedures.
Due process is spelled out in the law and the Department of Inspections
and Appeals (DIA) is complying with the process.

—_——————————— e
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Are care facilities borrowing extra staff from other facilities when inspections are
conducted?

o This is not a standard area addressed during an inspection unless some of
the inspection deficiencies are believed to be caused by staffing problems. If
so, the matter is referred to DIA’s investigation and audit divisions to
determine if any irregularities have taken place. No documented instances'
were noted in 1995. However, DIA staff suspect some level of this activity
does occur.

Does the conflict resolution process need to be modified?

e No. The process was just changed on July 1, 1995, with the
implementation of new federal regulations. The written process requires
specific timelines, is to be fully documented, and appears adequate.

Are fines being imposed according to law? Are penalties improper? Is there a
failure to enforce the law?

e Fines are being imposed according to law. The federal law just changed
July 1, 1995, with the imposition of a federal penalties matrix. The state
penalty structure has a significant gap between ranges which should be
closed. State fines and penalties are assessed based on inspectors’
judgment, while Federal fines and penalty assessments are determined by a
team.

How can we better address complaints which are “unresolved?”

e We did not note any unresolved complaints, only unsubstantiated cases.
The process, as spelled out in the administrative code, relies on the
preponderance of evidence standard which requires substantiation of
complaints. .DIA is -followihg this standard-and outlined procedures.

Do the inspectors check for misappropriation of funds?

e No. If misappropriations of funds are suspected during an inspection, the
inspectors informm DIA’s investigation and audit divisions and work jointly to
resolve the matter. Additionally, the Audits Division of DIA periodically
conducts Medicaid program audits of nursing facilities and residential care
facilities to ensure that services paid by Medicaid are allowable and
consistent with Medicaid requirements. As part of their process, DIA looks
at Medicaid reimbursement records, patient trust accounts, and other
financial records as deemed necessary.

10. Are funds for inspections and appeals inadequate?

e Yes. DIA cannot perform inspections required by state law.
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KEY ISSUES

To enable a better understanding of the issues regarding inspections of health care

facilities by the Department of Inspections and Appeals (DIA), this report details’
background information, the department’s processes related to the questions of the
legislative subcommittee, recommendations and further observations concerning
inspections of health care facilities. The following briefly summarizes the maiﬁ
focus of health care facility inspections.

New federal enforcement regulations governing the inspections of nursing facilities
(NF) were implemented July 1, 1995. These regulations redirect the efforts of state
nursing facility inspections, require faster state action to resolve deficient practices,
advocate long-lasting remedies, and emphasize self-monitoring by nursing facilities
to improve the quality of care for the elderly to the highest practicable level.

DIA anticipates a staff shortage during the implementation of the new federal
enforcement regulations. By DIA continuing to perform other mandated duties, full
compliance with the new enforcement regulations may not be possible without
additional staff. Further, uncertainty about the fate of federal programs complicates
the planning of the future inspection process of long-term care facilities.

For the last several years, inspections of residential care facilities (RCF) have not been
performed because of insufficient staffing levels. Only one of 459 RCFs was
inséected during fiscal year 1995 with the majority of inspectors' time devoted to
investigating complaints. For fiscal year 1996, four inspectors have been designated
to perform RCF inspections and complaint investigations. Currently, RCF
inspections are beiné performed in conjunction with complaint investigations as

much as possible. To comply with state requirements for RCF inspections and
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complaint investigations, DIA indicated two additional full-time inspectors are

needed at an estimated cost of $178,200 which includes salary, benefits, travél,
support, and related vehicle and computer costs. Once DIA completes a series of
RCF inspections identifying facilities with a high incidence of deficiencies, the state
should then concentrate on a risk-based inspection approach for RCFs, which.
would necessitate a changein the law.

DIA can assess state fines for deficiencies identified during the inspection process
which are Class I or Class 1 violations. Class I fines range from $2,000 to $10,000 '
and are assessed for viclatons which place a resident in imminent danger of death
or physical harm. Class Ilviolations have a direct or immediate relationship to the
health, safety, or security of a resident and carry fines ranging from $100 to $500.
‘Many times, distinguishing between Class I and Class II violations is a matter of
inspector judgment.

Payments of assessed fines were not always remitted by nursing facilities within
twenty business days, asrequired by state law. For those fines, the fining and

citation log did not indicate that collection had been pursued.

R R Eee——//e—s—Ybssmmsmm/"$"m4mmm44mmmzZ44e/ /s s/  —  ———
e e STt —s

PAGE 8 ELDER CARE SERVICES IN IowA



BACKGROUND

Health care facilities in Iowa are listed in a publication prepared by the Department of
Inspection and Appeals (DIA). The 1995 listing categorizes the health care facilities.
For older I;)wans, nursing facilities (NF), residential care facilities (RCF) and hospital-’
based facilities represent the predominant long-term care (LTC) facilities for the
elderly; therefore, those facilities are the focus ‘of this report. Exhibit 1 on page 29
details the facility definitions, the numbers of facilities, and the number of beds for
each type of LTC facility. As the chart below indicates, the long-term care facilities

represent about 25% of the health care facilities in Iowa.

Iowa Health Care Facilities
(3,668 Total Facilities)

Nursing Facilities
13%
Other Health Care (475)
Facilities
T4%
(2,734)

Residential Care
Facilities
13%

(459)

_-
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DIA, the agency responsible for inspections of health care facilities, employs 33 health
professionals to perform on-site inspections and complaint investigations of NFs.

DIA currently has four staff to perform on-site inspections and complaint

investigations of RCF's.

The Code .of Iowa section 135C.16 requires at least one general unannounced
inspection be conducted on each NF and RCF within a 15-month period. NFs and
RCF's are required to be licensed in accordance with Code of lowa section 135C.6.
This necessitates a determination of whether a facility has adequate staff,
equipment, and safety factors in place to provide the appropn'atellevel of care and

services as required by Code of Iowa section 135C.9. DIA performs both of these
functions.

Of the 475 NFs in Iowa, about 98% of the facilities receive federal Medicaid and/or

Medicare funding. RCFs, on the other hand, do not generally receive federal

funding. For those facilities receiving Medicaid and/or Medicare, federal guidelines

require specific federal inspections.

The Department of Human Services (DHS), the state agency responsible for Medicaid
in Iowa, contracts with DIA to inspect facilities receiving Medicaid funding. The
federal agency responsible for Medicare, the Health Care Financing Administration

(HCFA), also contracts with DIA to conduct inspections of facilities receiving
Medicare funding.

The standard federal inspection for NFs receiving Medicaid and Medicare funding
must be conducted within 15 months of the previous standard inspection for each
facility. The average statewide interval between the federally-mandated inspections

must be twelve months or less. The timing of the state-mandated inspections is

similar to the federal requirements.

e R e ———— — ———
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Another similarity between the state and federal inspections is their furpose -- to

determine whether facilities are providing the required level of care and services to
residents. Compliance with both federal and state inspection requirements can be
assessed during the same inspection. However, for facilities receiving Medicaid

and/or Medicare, the federal regulations normally take precedence over state.

requirements.

On.July 1, 1995, new federal LTC enforcement regulations; under HCFA, became
effective. =~ These inspections are to be more resident-centered for gathering
information about the quality of service furnished in a nursing facility to ascertain
compliance. The regulations emphasize the need for continued, rather than cyclical,
compliance and mandate policies and procedures to remedy deficient practices
promptly and to ensure that correction of deficiencies is long-lasting. Facilities are
encouraged to take the initiative for monitoring their own performance in
maintaining compliance with established regulations. The new inspection process
should help ensure that residents receive the care and services they need to attain

their highest practicable level of functioning.

The new federal enforcement regulations require numerous tasks for conducting
standard inspections. Initially, inspectors review facility files off-site. Once on site,
they hold an entrance ﬁonference, perform preparatory activities, and tour the
facility. They select a sample of residents, review the files and interview residents
and staff to assess quality of life. They also make general observations of the facility
and observe food service and medication distribution. Inspectors perform a quality
assessment and assurance review of facility procedures, prepare an analysis for

deficiency determination, and hold an exit conference with the facility.
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Based on the results of each inspection, DIA professionals prepare statements of
deficiencies regarding the level of compliance by the nursing facility, noting
noncompliance and/or substandard care. The deficiencies are then categorized by
scope and severity using the federal grid matrix included on page 20. The DIA
program coordinator reviews results and a committee meets to determine the fines, if .
any, to be assessed. Although the enforcement regulations were effective July 1,
1995, the associated federal fine structure did not become effective until later in the
year. Prior to this time period, only state fines were imposed. |

In addition to the required state and federal inspections, DIA inspectors must conduct
revisits as necessary to verify that corrective actions have been implemented for the
deficiencies noted during inspections. Inspectors are also required to investigate
complaints received against licensed health care facilities within pre-established
guidelines. Exhibit 2 includes detailed statistics related to the number of contacts
made for health care inspections during fiscal year 1995 and highlights contacts of
NFs and RCFs. The following chart compares total fiscal year 1995 contacts for NFs,
RCFs, and other health care facilities.

Department of Inspection and Appeals
Contacts with Health Care Facilities

Residential Other Health
Care Care
Facilities . Facilities
3% Sy 39%
(109) (1,379)

Facilities
58%
(2,030)
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INSPECTION PROCESS

STAFFING

Although new federal enforcement regulations for nursing facility inspections just
became effective July 1, 1995, Congress is presently debating issues that could
drastically change both the Medicaid and Medicare programs. The impact on the

inspection and regulatory process of those facilities from potential modifications to

the federal programs is unknown at this time.

DIA has been implementing the new long-term care (LTC) enforcement regulations.
Although there are procedural charges in the implementation of many new
regulations, with a temporary learning curve, the new process should ultimately
result in some efficiencies for the inspectors. However, the new process is likely to
increase administrative costs because of the required processing of enforcement
actions, notification requirements, and involvement of inspection personnel in the
new dispute resolution process. Once implemented, HCFA, the federal agency
administering the enforcement regulations, anticipates an offset between the cost

savings from inspection efficiencies and the additional processing requirements.

The DIA‘ division responsible for the inspection of nursing facilities (NF) and
residential care facilities (RCF), as well as other health care facilities, has a state-
imposed budgetary limitation of 101 full-time equivalent positions. Of these
positions, 88.6 full-time equivalent positions are available for Medicaid and Medicare
inspections of all health care facilities and four positions are designated for RCF
inspections. Based on historical workload data and expected process changes, DIA
projects a shortage of approximately 13 full-time equivalent positions for inspections

of all facilities receiving Medicaid and Medicare funding because of the new

regulations.

-___—_—“_—=_“__-m
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For the past several years, the Office of Auditor of State has reported DIA

noncompliance with the Code of Iowa section 135C.16 requirement for one general
unannounced inspection, within a 15-month period, for every licensed LTC facility in
Iowa. RCF inspecﬁons had not been performed for the last several years due to
insufficient DIA staffing levels. RCF inspections were generally performed when .

facilities were newly licensed and when complaints were filed against the facility.

During the budget process for fiscal year 1995, DIA requested funding for four full-
time equivalent (FTE) positions and support staff to perform required RCF
inspections. The Governor’s recommendation included two FTEs, however, the -
legislature did not fund any additional positions. During the fiscal year 1996 budget
process, DIA requested two positions, which the Governor recommended but the
legislature appropriated funding for four RCF inspectors. DIA has filled the four

positions With~ experienced staff from other units, completing the transfer of the final

two individuals during November of 1995.

With the visibility pf inspectors in RCFs, DIA personnel experienced an increase in the
number of complaints received. The number'of inspections performed have been
limited because of the volume of complaints, which increased from eight complaints
per month during fiscal year 1995 to ten per month already in fiscal year 1996.
When - possible, ‘DIA ‘performs -inspections concurrently with complaint
investigations. Based on current inspection and complaint information, more
inspectors are needed to meet the state law requirements. DIA has indicated that
two additional full-time inspectors are needed at an estimated cost of $178,200
which includes salary, benefits, travel, support, and related vehicle and computer

costs and has included this in their 1997 budget request.

To ensure compliance with federal and state requirements, DIA must ‘have an

adequate number of professional staff to perform facility inspections and complaint

w
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investigations. With more potential changes imminent in federal enforcement

regulations, the future inspection process of long-term care facilities may become
more complicated. The state should remain flexible when planning for staffing
needs. We recommend DIA develop short- and long-term strategies to adequately
maintain staffing levels for compliance with the current federal regulations while
continuing to anticipate future needs.

DIA Response: The division now conducts weekly meetings with mahagement staff
and program coordinators to develop a strategic plan. This plan will
include long and short-term goals to accomplish our workload with
fewer resources. The Health Care Financing Administration is also
making efforts to- change the survey process, so less time will be
required to conduct inspections and retain aspects to assure the

quality of life and care for residents in nursing facilities. We
anticipate additional reductions of federal funds in future budgeting

periods.

We also recorﬁmend DIA obtain sufficient staff to corﬁplete all required RCF
inspections and investigations to eomply with state requirements. Once DIA
completes a series of RCF inspections, the information base could be analyzed to
determine the types, causes, and extent of deficiencies. DIA could use the results to
develop a risk-based inspection approach for state-regulated facilities. The risk-

based approach could focus available state resources toward the smaller percentage

of facilities with severe deficiencies.

DIA Response: DIA will attempt to obtain sufficient staff to complete all required
RCF inspections and investigations. Staff resources needed cannot -
be determined until all RCF facilities have been surveyed and
numbers of substandard facilities have been identified. It will take
more than one fiscal year to make this assessment.

P e R R EEEEEEEEE———
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DISPUTE RESOLUTION

Prior to July 1, 1995, federal regulations did not require an informal resolution
process for a nursing facility to dispute inspection findings of deficiencies. The new
LTC enforcement regulations define the opportunity for facilities to refute inspection
findings through an informal dispute resolution process. The state process must"
offer facilities an informal opportunity, at the facility’s request, to dispute inspection
findings. DIA implemented the new informal dispute resolution policy on July 26,

1995, and the process has only been used in a few instances.

If a nursing facility cannot resolve tl;e findings through the informal process, it may
proceed through the formal appeal process. The first level is a conference with the
deputy director. The second level involves a hearing before a DIA administrative law
judge. Next, the facility may request the Director of DIA to review the administrative

law judge’s decision. 'Finally, if all other avenues are unacceptable, the facility may

appeal to the Iowa District Court.

INSPECTION PROCESS INEFFICIENCIES

Of the numerous facilities inspected by DIA, many facilities offer multi-level services
(such as a combination of nursing care and residential care services). Because of
" the organizational structure of DIA, different bureaus perform different facility
inspections. The processes can overlap for many of the tasks performed in multi-
level service facilities. If a multi-level service facility uses the same dietary or
medicine distribution personnel in both the nursing care section and the residential
care areas, thé DIA team is likely to inspect the same personnel during each type of
inspection. Inspection teams may also avoid observing facility personnel while

performing functions unrelated to the specific facility-type being inspected.
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We recommend DIA explore options to avoid the duplication of efforts when

performing inspections of multi-level facilities. Certain efficiencies may be realized by

performing inspections of all facets of multi-level facilities simultaneously.

DIA Response: DIA policy in the past has been the inspections of all levels of care in
. a facility at the same time. This policy will be reinforced, and
scheduling of surveys will be in accord with this policy to the extent

resources are available.

One concern expressed by several nursing facility personnel dealt with the
inconsistent interpretation of regulations among inspectors. It was reported that
different groups of inspectors noted deficiencies in areas that had previously passed
numerous inspections. These areas were not subject to new laws, nor had the
specific areas been changed by the nursing facility. These deficiencies sometimes

arose because of different interpretations of the regulations as provided by HCFA.

We recommend DIA better define internal policies to emphasize consistency among

inspectors. Inspector training could focus on interpretation of regulations and

components of deficiencies.

DIA Response: DIA agrees training on interpretation of regulaticns and components
of deficiencies is the means to develop consistency. We will continue
to provide training to inspectors on areas identified in our quality
assurance program as needing a more consistent approach.

Another concern involves restrictions limiting inspector assistance. Even though

inspectors may be the best resource for offering suggestions and recommendations
to facilities for improving and correcting noted deficiencies, inspectors are not

allowed to offer suggestions for improvement. Facilities might misinterpret an

inspector's suggestion and use it as a defense in trying to resolve a deficiency.

We recommend DIA coordinate with industry groups to offer training courses to
highlight common deficiencies in facility inspections. The training would not be

specific to a certain facility, but could give general guidance to assist and encourage
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improvement in the quality of life for residents in LTC facilities. DIA may also be

able to identify situations in which inspectors can offer suggestions and methods for

improvements to long-term care facilities.

DIA Response: The division and provider groups have cooperated in the past on
selecting and implementing training on subjects when a need was
identified. In addition, the Iowa Foundation for Medical Care, under
contract with the Department of Human Services, conducts provider
training programs on an ongoing basis. We will continue to

collaborate with the industry and other groups to identify needs and
provide training.

FEDERAL NONCOMPLIANCE

The standard inspection process required by HCFA long-term care enforcement
regulations identifies procedures for the performance of nursing facility inspections.
Accordingly, we selected nursing facility inspection files and tested for compliance
with specific criteria. We also interviewed HCFA staff responsible for monitoring
various states’ compliance with federal regulations. HCFA staff, who review
inspection procedures of states within a larger geographic region, were

complimentary of lowa DIA inspections and rate of successful inspections.

Although DIA substantially complied with the standard inspection process
requirements, we did note some instances in which the nursing facility inspection
files did not contain documentation that the.inspectors performed certain required

inspection tasks. We recommend DIA maintain the required inspection task

documentation in appropriate files.

DIA Response: DIA will reinforce the need to document all aspects of the

inspections process. Some tasks we are required to perform do not
require documentation in the survey work forms.

—_____—_——“_-——_—-—___—_—_-__—-—————_—__
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FINING AND CITATIONS

At the conclusion of an inspection, DIA inspectors prepare statements of deficiencies
to identify the facility’s areas of noncompliance, if any. When deficiencies are
identified for a nursing facility, federal guidelines, as applicable prior to July 1,.
1995, allowed the state to assess fines for the noted deficiencies, but did not specify
amounts. The new long-term care (LTC) enforcement regulations, effective July 1,
1995, delineate stringent fines for certain deficiencies noted during inspections.
HCFA, the federal agency responsible for administering the new LTC enforcement

regulations, has not fully implemented the imposition of those new fines.

In accordance with the federal regulations, DIA developed a federal fine policy. DIA
decided that since the pre-established federal fines may be very significant, as
illustrated on the chart on the following page, the assessment is to be determined by
a group consisting of the DIA compliance officer, an assistant attorney general

assigned to DIA, the program coordinator for the area, the bureau chief, and

appropriate inspection personnel.
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Scope and Severity Matrix

Federal Fine Ranges
Immediate Remedy: Remedy: Remedy:
jeopardy to Required: Cat. 3 Required: Cat. 3 Required: Cat. 3
resident health Optional: Cat. 1& 2 Optional: Cat. 1& 2 Optional: Cat. 1& 2
or safety Fine Range: Fine Range: Fine Range:
$3,050 to $5,000 $5,000 to $7,500 $7,500 to $10,000
Actual harm Remedy: Remedy: Remedy:
that is not Required: Cat. 2 Required: Cat. 2 Required: Cat. 2
immediate Optional: Cat. 1 Optional: Cat. 1 Optional: Cat. 1
jeopardy or
Fine Range: Fine Range: Temporary Mgmt.
Not substandard Substandard Fine Range:
$300 to $600 $500 to $2,000 Substandard
Not substandard $750 to $3,000
$400 to $800 Not substandard
$500 to $1,000
No actual harm [ Remedy: Remedy: Remedy:
with potential Required: Cat. 1 Required: Cat. 1 Required: Cat. 2
for more than Optional: Cat. 2 Optional: Cat. 2 Optional: Cat. 1
minimal harm Fine Range: Fine Range: Fine Range:
that is not Not substandard Not substandard Substandard
immediate $50 to $100 $150 to $300 $250 to $1,000
jeopardy Not substandard
$200 to $500
No actual harm | No Plan of Correction | No Plan of Correction | No Plan of Correction
with potential Commitment to Commitment to Commitment to
for minimum correct correct correct
harm ‘I No fine No fine. No fine
Isolated Pattern Widespread

Substandard quality of care is any deficiency in resident behavior and

facility practices, quality of life, or quality of care, that constitutes
immediate jeopardy to resident health or safety; or a pattern of or
widespread actual harm that is not immediate jeopardy; or a
widespread potential for more than minimal harm that is not
immediate jeopardy, with no actual harm.

Category 1:

Training

Category 2:

daily fines ranging from $50 to $3,000

Category 3:

from $3,050 to $10,000

The ranges included above are to be used as a general guideline and may be
increased over the amount in the grid if individuals involved in the determination
deem the increase to be appropriate. Penalties will also be increased if the
maximum penalty in a grid or Category 2 has been imposed previously and the
facility receives a repeat deficiency in the same regulatory grouping.
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State fines for deficiencies noted during inspections of LTC facilities are outlined in

Iowa laws and administrative rules. The Code of Iowa section 135C.36 categorizes
violations as Class I, II, or Ill. Class I fines are assessed for deficiencies that present
an imminent danger or a substantial probability of resultant death or physical harm
to residents in a facility. Class I fines range from $2,000 to not more than $10,000.'
Class II violations, generally, are deficiencies with a direct or immediate relationship
to the health, safety, or security of residents in a facility. These fines range from not
less than $100 to not more than $500. Class III violations are noted deficiencies
that cannot be classified as Class I or Class II. These violations do not result in a

fine. The following table charts the state violation classes.

State Violations and Fines

Violation
Classes Description of Violation Fines
Class I: Imminent danger or a substantial Fine Range:
probability of resultant death or physical
harm to residents in a facility $2,000 to $10,000

Class II: Direct or immediate relationship to the | Fine Range:

health, safety, or security of residents in a
facility $100 to $500

Class III: Violations that cannot be classified as a No fine
Class I or Class II

Failure to correct any class of violation shall subject | Daily fine:
the facility to further daily fine $50

Until corrected

Section 249A.19 of the Code of Iowa prohibits the impositions of both federal and

state fines or penalties for the same violation.

To track violations for each nursing facility, DIA maintains a fining and citation log in
which dates are recorded, violations are described, classified, and referenced to the

specific law and/or rule violated, fine amounts are noted, date facility corrected the

ELDER CARE SERVICES IN Iowa



vioiation is recorded, and history of appeals and other related activity is noted. The

DIA recorded the following statistics relating to NF and RCF violations and related

fines for fiscal year 1995.

Number Number "Total

State Law of of Dollars
LTC Facility Type Violation | Violations | Facilities | Initially
Class Cited Cited Assessed

Nursing Facilities Class 1 13 13 $77,000

Class II 90 34 $43,500

Class III 25 19 $0

Residential Care Facilities Class I 0 0 $0

Class II 7 S $3,300

Class III 0 0 $0

Distinguishing between Class I and Class II violations is a judgment made by DIA
inspectors based on nine factors described in section [481]-56.9 of the Ilowa
Administrative Code (IAC). For the fine line between the two types of violations, a
large disparity exists between the allowable amounts for assessment of these fines.
Since Class II fines range from $100 to $500 and Class I fines range from $2,000 to
$10,000, there is a $1,500 gap between the tw'o ranges. The federal penalty ranges

are consecutive dollar amounts, giving flexibility for judgment.

Monetary penalties are not the only allowable federal remed;ies to address the noted
violations. Although monetary penalties are not allowable costs for Medicaid and
Medicare reimbursements, facilities must divert resources to pay the assessed fines.
Federal enforcement guidelines identify actions that may be taken by the
enforcement agency in lieu of or in addition to the monetary fines. The enforcing
agency may require specific in-service training for facility staff, may place sanctions
on federal reimbursement payments to the facility, or may determine a plan of

correction for the facility to pursue.

_————_————%
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We also noted penalty payments which had not been remitted to the state within

twenty business days as required by section [481]-56.14 of the IAC. Many times,
there was no indication in the fining and citation log of an appeal, DIA’s pursuit of

collection, or reason for nonpayment.” However, appeal information was contained in

inspection files.

We recommend DIA develop a more complete system for collection of fines to ensure
that all assessed fines are received by the Department. The system should record all
activity from the statements of deficiencies and official notice of fine to the facilities
until fines are received and/or the fining and citation process is resolved. DIA
should explore the possibility of implementing a database to record all activity
related to the fining and citation process. We further recommend DIA implement
written procedures for defining allowable payment delays when a stay of payment is
to be granted. The process should also identify situations where DIA should use the

state’s income/payment offset process through the Department of Revenue and

Finance to collect the fines.

We recommend the large disparity between the fine categoriés be lessened to make
the structure more flexible for assessing appropriate fines and more comparable to
the federal fine structure. The Code of Iowa section 135C.36 Class II fines could
range from $100 to $2,000 or the state could adopt the federal guidelines to
eliminate confusion and the disparity. We further recommend DIA take full
advantage of alternate deficiency remedies to ensure and promote facilities’

compliance with laws and regulations.

DIA Response: DIA will develop a more complete system for monitoring the payment
of assessed fines and taking legal steps available to the Department
to collect fines. DIA will develop written policies for allowable
payment delays. DIA agrees Class II state fines should be increased
to remove the gap between the current maximum for a Class II
[$500] and the minimum for a Class I [$2,000]. With approval of the

state legislature, the federal fine structure could be utilized in the
state. '
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MISCELLANEOUS

COMPLAINT INVESTIGATIONS

In addition to the standard insﬁections performed, DIA investigates complaints made
against licensed facilities. The same group of inspectors perform both the complaint
investigations and the standard inspections. The on-site complaint investigation is.
generally an abbreviated version of the standard inspection. Based on the
“pr;:ponderance of evidence standard” outlined in section 135C.38 of the lowa Code,

complaints are resolved and classified as either substantiated or unsubstantiated.

We did not note any unresolved complaints.

The federal guidelines state that professional judgment must be used to determine the
timing, scope, and duration of the complaint investigation. The Code of lowa section
135C.38 requires DIA to perform an on-site investigation of the complaint within 20
working days of receipt, unless DIA concludes that a complaint is intended to harass
a facility or a licensee or is without reasonable basis. We noted noncompliance with

the established time requirement for three of the ten nursing facility complaint

investigations tested.

Further, when DIA receives complaints about nursing facilities, DIA is required by the
federal regulations effective July 1, 1995, to contact the State Long-Term Care (LTC)
Ombudsman within the Department of Elder Affairs to discuss the nature of the
complaint and determine whether there have been any similar complaints reported

to and substantiated by the LTC Ombudsman.

We tested compliance and noted DIA compliance with the HCFA requirements, except
for eight instances where documentation was lacking for the required

communication with the LTC Ombudsman. Additionally, the LTC Ombudsman

%——
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program personnel at the Department of Elder Affairs could not locate notification

documentation pertaining to those complaints.

We recommend DIA strive to comply with all established laws and regulations.

DIA Response: DIA will make notifications to the Long-Term Care Ombudsman’s
' Office and document these contacts.

DIA REVIEW OF NURSING FACILITY STAFFING

Current HCFA regulations state that nursing faci]iﬁes must have sufficient nursing
staff to provide nursing and related services to attain or maintain the highest
practicable physical, mental, and psychosocial well-being of each resident, as
determined by resident assessments and individual plans of care. The inspections
are outcome-based to determine whether a facility is providing the quality of life,
quality of environment, and quality of care that residents need.

DIA inspectors assess the appropriateness of staffing but do not delve into whether a
facility is temporarily borrowing staff from other facilities to pass an inspection. If

the inspectors have reason to believe a health care deficiency was related to staffing

problems, staffing patterns are reviewed.

. DIA REVIEW OF MISAPPROPRIATION OF FUNnDs

If inspectors suspect any kind of misappropriation of funds by an LTC facility, they
inform the DIA Audits Division or the Medicaid Fraud Control Unit within the
Investigation Division. The two divisions work together to resolve the matter.
Additionally, the DIA Audits Division periodically conducts Medicaid program audits
of NFs and RCFs to ensure that services paid by Medicaid are allowable and
consistent with Medicaid requirements. As a part of their process, DIA looks at

Medicaid reimbursement records, patient trust accounts, and other financial records

as deemed necessary.

\“%‘
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Auditors and investigators in the Medicaid Fraud Control Unit investigate allegations
of Medicaid fraud by health care providers. They also investigafe allegations of
abuse and neglect of residents of LTC facilities that receive Medicaid reimbursement
and allegations that residents have been defrauded of personal funds or
possessions. When there is sufficient evidence, investigators refer the cases for
criminal prosecution. In cases where medical providers received overpayments from

the Medicaid program, but intent to defraud cannot be established, the Unit refers

the case for administrative recoupment or civil remedies.
PAPERWORK

When interviewing nursing facility administrators, excessive paperwork was a major
area of their concern. The most significant problem stemmed from the federally-
required resident assessments and care plans. These resident care plans must be
prepared by a registered nurse for each nursing facility resident at least quarterly. If

a resident’s condition permanently changes, the care plan must be updated.

The resident care plan is a single document us.ed to record the resident’s problems,
the nursing facility’s goals for the resident, the facility’s approach and activities for
the resident, the resident’s responses to each identified approach, and any
additional comments. If a goal is not met for the resident, the care plan must
explain why‘ the goal was not met. Much of the information recorded on the care
plan may also be documented elsewhere in the resident's charts because of required
nursing documentation or corporate procedures, resulting in duplication of
information. Even if the information is charted elsewhere in the resident’s charts,
inspectors can not accept the other documentation as part of the resident care plan

document because of federal regulations.
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Many of the nursing facility administrators interviewed have hired full-time registered

nurses whose sole responsibility is to prepare resident care plans. Occasionally, the
registered nurses may simply transfer the resident's information from other charts
maintained for the resident on to the care plans. These care plans may average 29
pages or more per residenf each quarter, well over 100 pages annually. Excessive-
paperwork can be very burdensome for nursing facilities and costly when
considering the Medicaid reimbursement rates since the time spent on care plan
paperwork by nurses is to provide compliance with the law and not direct care of
residents.

These care plans, if used appropriately, can be an invaluable tool for facility care
givers, such as nurse aides and dietitians, to become familiar with a resident’s needs
and activities. However, many nursing facilities have just added the documentation
required by the care plans to the files instead of integrating the paperwork into their
daily operational records. This causes repetitive recording of information which is
time consuming and unnecessary.

The paperwork process could be streamlined. The care plan, instead of duplicating
work, could become the central resident document to relieve the burden of
regulation. DIA staff, personnel from other state departments and nursing facility
personnel could work jointlj‘r to incorporate nursing documentation and other
requirements into the required care plan to streamline resident care paperwork to
the fullest extent possible. The state should work with the providers to develop an
educational process for the coordination and effective utilization of paperwork for
LTC facilities.

DIA Response: DIA will work with other agencies, HCFA, and provider associations

to assess the need for and means of decreasing facility
documentation requirements.

—_—
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The following represent the definitions for the health care facilities included in the
scope of this study.

NURSING FACILITIES

*———_

ELDER CARE SERVICES IN Iowa

Free-Standing - Institutions or distinct parts of institutions housing three or more
individuals for a period exceeding 24 consecutive hours, whose primary purpose
is to provide health-related care and services, including rehabilitation for
individuals who, because of mental or physical condition, require nursing care
and other services in addition to room and board. Nursing facilities do not
engage primarily in providing treatment or care for mental iliness or mental
retardation. There are 427 licensed nursing facilities in Iowa (only 10 of which
are not Medicaid/Medicare certified) with a total of 33,803 beds. Of the 427
facilities, 315 are nursing facilites (Medicaid certified) and 102 are
nursing/skilled nursing facilities (Medicaid/Medicare certified).

Hospital-Based (Distinct Part) Nursing Facilities - The term “distinct part” denotes
the unit is organized and operated to give a distinct type of care within a larger
organization that renders other types or levels of care. “Distinct” denotes both
organizational and physical separateness. A distinct-part facility must be
physically identifiable and be operated distinguishably from the rest of the
institution. It must consist of all the beds within that unit, such as a separate
building, floor, wing, or ward. Several rooms at one end of a hall or one side of a
corridor may be accepted as a distinct part of a nursing facility. (This definition
includes nursing facilities, skilled nursing facilities, and skilled nursing

facilities/nursing facilities.) There are 48 facilities of this type in Iowa with a
total of 1,992 beds.
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RESIDENTIAL CARE FACILITIES

Residential Care Facilities are institutions, places, buildings, or agencies providing
accommodation, board, personal assistance and other essential daily living
activities for a period exceeding 24 consecutive hours. Individuals living in a
residential care facility are unable to sufficiently or properly care for themselves
because of iliness, disease, or physical or mental infirmity, but do not require the .
services of a registered or licensed practical nurse, except for emergencies. There
are 182 residential care facilities in Iowa with a total of 6,866 beds.

Residential Care Facilities for the Mentally Retarded provide accommodation,
board, personal assistance, essential activities of daily living and habilitation
services to three or more individuals with mental retardation. Residents of a
residential care facility for the mentally retarded are unable to sufficiently or
properly care for themselves, but do not require the services of a registered or

licensed practical nurse. There are 260 residential care facilities for the mentally
retarded in Iowa with a total of 2,210 beds.

Residential Care Facilities for Persons with Mental llness provide accommodation,
board, personal assistance and other essential daily living activities to three or
more individuals for a period exceeding 24 consecutive hours. Clients must be
‘able to sufficiently or properly care for themselves, but do not require the services
of a registered or licensed practical nurse. These facilities emphasize
individualized program planning in an aggressive effort to assist clients to a more
independent way of life. There are 17 residential care facilities for persons with
mental illness in Iowa with a total of 372 beds.

The following lists some of the other types of health care facilities not included in the’
scope of this study. -

OTHER HEALTH CARE FACILITIES

Psychiatric medical institutions for children, intermediate care facilities for the
mentally retarded and for persons with mental illness, ambulatory surgical
centers, community mental health centers, comprehensive outpatient
rehabilitation facilities, home health agencies, hospices, hospitals, laboratories,

occupational and physical therapists in independent practice, and rural health
clinics.

| Source: DIA 1995 Health Care Facilities in Iowa pubHcaﬁoﬁ.

.
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Department of Inspections and Appeals

Facility Contact Statistics
Fiscal Year 1995

Type of Long-Term

# of

Care Facility Facilities |:Insy
Nursing Facilities (NF)
Hosp. Based NFs 19
Hosp. Based SNFs 9
Hosp. Based SNF/NFs 20
NF's - licensed only 10
NFs 315
SNF/NFs 102
Totals 475
Residential Care Facilities (RCF)
RCFs 182
RCF/MR 260
RCF/PMI 17
Totals 459
NF & RCF Subtotals 934
Other Health Care Facilities
Totals 2,734
Health Care Facilities
Totals 3,668
Abbreviations
Cmplt. - Complaint MR - Mentally Retarded
Hosp. - Hospital PMI - Persons with Mental Illness
Insp. - Inspections Recd. - Received
Invest. - Investigations SNFs - Skilled Nursing Facilities

Source: DIA Gold Book Statistics
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Appendix E

LONG-TERM CARE FACILITY INSPECTIONS

AND ENFORCEMENT

Introduction

This section reviews the State of Iowa’s requirements and responsibilities regarding long-
term care facilities.

In general, the state’s requirements and responsibilities can be understood as follows:

The state requires all facilities to obtain and maintain a license.

Iowa Code chapter 135C authorizes DIA to make licensing decisions
based on inspections of facilities’ performance in meeting state
standards (in the Iowa Administrative Code at 481 IAC 57, 481 IAC

.58 and 481 JAC 61.) Towa Code chapter 135C also authorizes DIA to

issue fines and apply to district court for appointment of a receiver
when a facility fails to meet the standards.

The state is responsible to the federal government to oversee facilities
wanting reimbursement for serving people who qualify for Medicaid.

The federal government pays about 63 percent of the cost of services
provided to Medicaid residents and the state pays the rest.’ In return,
the state is responsible to inspect facilities’ performance in meeting
federal standards (in the Code of Federal Regulations at 42 CFR 483)
and to take appropriate enforcement actions pursuant to:

* Federal law — “Requirements for nursing facilities,” in the United
States Code at 42 USC §1396r [adopted as part of the Omnibus
Budget Reconciliation Act of 1987 (OBRA 1987)]

» Federal regulations — 42 CFR 488

* Federal policy — particularly the “State Operations Manual”

! The federal Medicaid program also reimburses the state for a significant portion of its oversight costs.
The percentage varies depending on various factors, such as:

If the facility is also certified under the federal Medicare program, the total federal
share is at least (approximately) 82 percent of the oversight costs.

If the particular inspection was required only by federal law, the federal share is 100
percent.



The long-term care regulatory system is not easy to understand. Seven key points will
help the reader better understand the rest of this section:

1. The state wears its two “hats” simultaneously. In other words, DIA at
the same time regulates nursing facilities’ compliance with the state
licensure requirements, and also is responsible to regulate the facilities’
compliance with the federal Medicaid requirements.

2. * The state standards and the federal standards are similar but separate.
Both sets are lengthy and complex. Some involve nursing practices not
easily understood by people outside the profession.

3. When DIA finds a facility isn’t meeting the standards, it has an array of
enforcement options available. There are two sets of enforcemert
options — those authorized by federal law and those authorized by
state law. Both sets are significantly different in scope and severity.

4. Many of the state enforcement options are discretionary and require a
subjective determination that adverse action against a facility is
appropriate. (Some state enforcement actions are mandated to be
imposed under certain circumstances.) Iowa Code chapter 135C and
the ensuing administrative rules do not specify when the discretionary,
state-authorized enforcement actions are appropriate.

5. After OBRA 1987 but before July 1, 1995, many of the federal
enforcement options were discretionary and required a subjective
determination that adverse action against a facility was appropriate.
(Some federal enforcement actions before July 1, 1995, were mandated
to be imposed under certain circumstances.) OBRA 1987 and the pre-
July 1, 1995 federal regulations did not specify when the discretionary,
federal-authorized enforcement actions were appropriate.?

6. Effective July 1, 1995, new federal regulations established minimum
thresholds when certain federal enforcement actions are required. The

new regulations give states discretion to apply more severe actions than
those required for a given situation.

7. The federal policy document “State Operations Manual,” as updated
through January 1997, is long and complex. Compared with the 1995
federal regulations, the manual introduces new concepts and directives
that effectively raise the minimum thresholds when enforcement actions
can or should be taken.

2 However, OBRA 1987 required states to develop criteria for when enforcement actions were appropriate.
The law added, “Such criteria shall be designed so as to minimize the time between the identification of
violations and final imposition of the remedies and shall provide for the imposition of incrementally more
severe fines for repeated or uncorrected deficiencies....” [See USC §1396r(h)(2)(4)]



There are two types of long-term care facilities:

» Nursing facilities There are 475 nursing facilities in Iowa with 35,795
beds, according to the December 1995 report, “Health Care Facility
Inspections,” by the State Auditor’s Office. All but 10 facilities are
certified by Medicaid. For a Medicaid-eligible resident, the costs are
split by the federal Medicaid program (which pays about 63 percent)
and the state Medicaid program (which pays the remaining 37 percent.)

Nursing facilities that are Medicaid-certified are responsible to meet the
federal standards, as well as the state standards for nursing facilities
(481 IAC 58.) Both of the facilities involved in this review were
Junctioning as Medicaid-certified nursing facilities.

o Residential care facilities There are 459 residential care facilities in
Iowa with 9,448 beds, according to the State Auditor’s report. These
facilities generally are not certified by Medicaid. Residential care

facilities are responsible to meet the state standards for such facilities
(481 IAC 57.)

State requirements for long-term care facilities

The state’s requirements for long-term care facilities are based on Iowa Code chapter
135C. Among other things, chapter 135C:

¢ Authorizes DIA to set minimum state standards for nursing facilities
[see 481 TAC 58 and 481 IAC 61.]

¢ Requires DIA to inspect facilities before issuing a license.

e Requires DIA to conduct a general inspection of licensed facilities at
least once every fifteen months.

* Requires DIA to inspect facilities upon receipt of complaints alleging
violation of standards.

When DIA finds facilities in violation of the state standards, chapter 135C authorizes DIA
to issue one or more of the following enforcement options:

1. Monetary penalty Code section 135C.36 authorizes DIA to issue one
of the following citations to a facility failing to comply with state
standards:

* Class I violation: Presents an imminent danger or a substantial

probability of resultant death or physical harm. Includes a penalty
between $2,000 and $10,000.

* Class II violation: Has a direct or immediate relationship to the
health, safety or security of residents, but which presents no imminent

danger nor substantial probability of death or physical harm. Includes a
penalty between $100 and $500.



» Class III violation: Any violation not classifiable as a Class I or Class
I violation. Imvolves no monetary penalty.

The decision of whether to impose a citation, and if so, the amount of
the fine, is to bebased on the circumstances surrounding the violation,
including nine factors set out in DIA’s administrative rules (see 481
TAC 56.9 and 56.10, in Appendix B.)

When DIA issues a citation, it notifies the facility through a written
report specifying the time by which the violation must be corrected.
Failure to correct a deficiency by that time is mandated to result in a
further penalty of $50 for each day it continues, under section 135C.40
(unless the facility shows the failure was beyond its control.)

If DIA issues asubsequent Class I or Class II citation to the same
facility within 12 months of issuing a monetary penalty for the same

Class I or ClassII citation, DIA is mandated to triple the fine, under
section 135C.44.

2. Licensure action DIA can deny, suspend or revoke a facility’s state
license for a number of reasons, including failure to meet the minimum
standards undersection 135C.10(4). DIA can also place a license in
“conditional” status, under section 135C.12(2).

3. Receivership (temporary manager) DIA can apply to district court for
appointment ofa receiver to temporarily manage the facility in order to
correct violations, under section 135C.12(1).

Iowa Code section 135C.2 establishes the purpose of Chapter 135C and states in part:

The purpose of this chapter is to promote and encourage adequate and safe
care and housing for individuals who are aged or who, regardless of age,
are infirm, convalescent, or mentally or physically dependent, by both
public and private agencies by providing for the adoption and enforcement
of rule and standards:

a. For the housing, care and treatment of individuals in health care facilities,
and

b. For the location, construction, maintenance, renovation and sanitary
operation of such health care facilities which will promote safe and

adequate care of individuals in such homes as to further the health, welfare
and safety of such individuals. '



State responsibilities (to implement federal Medicaid re uirements) under

federal statute

The following two passages provide background information about the emergence of

Medicaid in helping to pay for long-term care services and in raising standards for
facilities:

Long-term care never used to be the political issue it is today. In the first
half of the century, elderly people either lived with their families or in
boarding houses where landlords provided the occasional assistance, some
more humanely than others. Then, in 1950, Congress passed an
amendment that forbade Social Security payments for residents of
institutions if those institutions did not provide health care. Boarding
houses did not; nursing homes did.

Out of such small bureaucratic change is a new world born. Boarding
houses just about disappeared; new nursing homes were built and
flourished. In 1965, nursing homes got another boost when Medicare and
Medicaid were signed into law. Medicare helped nursing home fortunes
only peripherally; it paid nursing home bills only if care followed a hospital
stay and was brief in duration. But Medicaid, the federal-state partnership
for the poor, had the mandate to become the great provider. It could pay
for chronic care at nursing homes for as long as such care was needed —
and that could be the rest of an elderly person’s life. With public money to

pay the tab, modern nursing homes hit pay dirt and became the dominant
force in long-term care.

— from “Nursing Homes and Common Sense, ” July 1994
article in Governing magazine (pages 45-46)

Because of the concern about nursing home quality in the early 1980s,
Congress requested a study by the Institute of Medicine (IOM).? The
IOM’s Study on Nursing Home Regulation (1986) and other studies
reported widespread quality of care problems and recommended the
strengthening of federal regulations for nursing homes (USGAO, 1987; US
Senate, 1986; Zimmerman et al., 1985). The IOM Committee
recommendations and the active efforts of many consumer advocacy
groups resulted in Congress passing Nursing Home Reform Legislation as
a part of the Omnibus Budget Reconciliation Act of 1987 (OBRA, 1987).

OBRA 1987, implemented by the Health Care Financing Administration
(HCFA) in a series of regulations since 1989, mandated a number of
changes. Nursing homes were required to conduct comprehensive

3 A preface to the IOM report, “Improving the Quality of Care in Nursing Homes,” states, “The Institute
of Medicine was chartered in 1970 by the National Academy of Sciences to enlist distinguished members
of appropriate professions in the examination of policy matters pertaining to the health of the public. In
this, the Institute acts under both the Academy’s 1863 congressional charter responsibility to be an advisor
to the federal government, and its own initiative in identifying issues of medical care, research, and
education.” The report was published by National Academy Press (which can be reached at 2101

Constitution Avenue, NW, Washington, D.C. 20418) and is referenced as Library of Congress Catalog
Card Number 86-70879.



assessments of all nursing home residents including their functional,
cognitive, and affective levels of residents which must be used in the care
planning process. More specific requirements for nursing, medical and
psychosocial services were designed to attain and maintain the highest
possible mental and physical functional status by focusing on outcomes
(such as incontinence, mobility, and decubitus ulcers). Regulations
detailing and protecting residents’ rights were added and a greater focus on
the quality of life was mandated. Finally, the regulations strengthened the

enforcement procedures for violations and allowed to [sic] fines and other
sanctions.

— from “Stakeholders Opinions Regarding Important
Measures of Nursing Home Quality for Consumers, ”

(pages 4-5)*

HCFA requires each state to assign an agency to administer Medicaid. That agency in
turn can delegate its sanctioning authority over long-term care facilities.

The “state Medicaid agency” in Iowa is the Department of Human Services (DHS). DHS
in turn has contracted with DIA to insgect and regulate long-term care facilities
participating in the Medicaid program.

Besides raising standards, OBRA 1987 sets out an “enforcement process” if a state finds a
facility isn’t meeting one (or more) of the standards:

o Ifresidents’ health or safety is immediately jeopardized — the state
must either:

-- appoint a temporary manager over the facility to remove the
jeopardy; or

— terminate the facility’s Medicaid contract.
The state can also impose any combination of the following actions:

— deny payment for new Medicaid admissions until the deficiency is
corrected;

-- assess a fine (“civil money 6pena1ty”) for each day the facility did not
comply with the standard(s);

* This report was published September 1996 by the Department of Social & Behavioral Sciences,
University of California, and the National Citizens Coalition for Nursing Home Reform. Copies of this
report can be obtained by contacting the Department of Social & Behavioral Sciences, University of
California, San Francisco, California 94143; or by contacting the National Citizens Coalition For Nursing
Home Reform, 1424 16™ Street, NW, Suite 202, Washington, D.C. 20036.

% The contract between DHS and DIA does not reference the need for DIA to follow federal statute and
regulations concerning ongoing oversight of long-term care facilities. It states in relevant part, “DIA will
follow the State Operations Manual (SOM) in all respects and state plan requirements unless directed in
writing by DHS to disregard portions of the SOM.” The contract officially expires June 30, 1997.

§ While OBRA 87 did not specify when fines should be imposed, the Institute of Medicine’s 1986 report
included the following comments: “Fines are a valuable enforcement tool because they can be applied to
minor violations early and often, thus deterring facilities from making more serious transgressions. They



-- close the facility, transfer residents to another facility, or do both.
[See 42 USC §1396r(h)(1)(4)]

o Ifthere is no immediate jeopardy — the state may:

-- terminate the facility’s Medicaid contract; and/or any of the
Jfollowing

* - deny payment for new Medicaid admissions until the deficiency is
corrected;

- assess a civil money penalty for each day the facility did not comply
with the standard(s);

-- appoint a temporary manager;

-- close the facility, transfer residents to another facility, or do both (in
case of an emergency). [See 42 USC §1396r(h)(1)(B)]

® Regardless of whether immediate jeopardy is present — HCFA can

continue payments to the facility no longer than six months only if the
state:

-- finds it is more appropriate to take alternative action than to
terminate the facility’s Medicaid contract; and

-- submiits a plan and timetable for corrective action and HCFA
approves; and

-- agrees to repay HCFA for payments made to the facility if the facility
fails to take corrective action pursuant to the approved plan and
timetable. [See 42 USC §1396r(h)(3)(D)]

e Mandatory denial of payment for new Medicaid admissions — if a
facility fails to correct deficiencies within three months or if a facility
has “substandard quality of care” (not defined) on three consecutive
standard surveys.” [See 42 USC §1396r(h)(2)(C) and (D)]

Also, once denial of payment is imposed for any reason, it continues
until the state finds the facility “is in substantial compliance with all” of
the standards. [See 42 USC §1396r(h)(4)]

according to seriousness, duration, and repetition of the violations, and that fines be used to deter further
violations. All fines should be large enough to be more costly than the money saved by the violation.”
(page 166)

7 OBRA 1987 requires states to conduct five types of inspections to survey nursing facilities’ compliance
with the new standards:

Initial survey to certify if the facility is in compliance.
Standard survey (general inspection) at least every 15 months, with the statewide average not to exceed 12
months,

Extended survey for any facility found to have provided “substandard quality of care” (not defined in
OBRA 87.)

Complaint survey to investigate complaints.
Revisit survey to assess whether the facility has corrected violations found at a prior survey.



Other key points of OBRA 1987 include:

o States were required to establish four remedies — denial of payment,
civil money penalties, temporary managers and closure — by October
1, 1989. While OBRA 1987 mandated HCFA, by October 1, 1988, to
promulgate regulations helping states establish such remedies, HCFA’s
failure “to provide such guidance shall not relieve a State of the
responsibility for establishing such remedies.” [See 42 USC
‘ §1396r(2)(13)( )]°

o States must “specify criteria, as to when and how each of such
remedies is to be applied, the amounts of any fines, and the severity of
each of these remedies, to be used in the imposition of such remedies.
Such criteria shall be designed so as to minimize the time between the
identification of violations and final imposition of the remedies and
shall provide for the imposition of incrementally more severe fines for
repeated or uncorrected deficiencies. In addition, the State may
provide for other specified remedies, such as directed plans of
correction.” [emphasis added] [See USC §1396r(h)(2)(4)]

e States will be reimbursed for “reasonable expenditures” incurred when
implementing any of the federal remedies. [See 42 USC
§1396r(h)(2)(E)]

e States must implement programs “to measure and reduce inconsistency
in the application of survey results among surveyors.” [See 42 USC

§1396r(g)(2)(D)]

o States can “establish a program to reward, through public recognition,
incentive payments, or both, nursing facilities that provide the highest
quality care....” It also authorizes states to be reimbursed for “proper
expenses incurred” in carrying out such a program. [See 42 USC
$§1396r(h)(2)(F)]

Concerning the purpose of enforcement, Congress included the following language in
OBRA 1987:

(1) General responsibility

It is the duty and responsibility of the Secretary [of the U.S.
Department of Health and Human Services] to assure that requirements
which govern the provision of care in nursing facilities under State
plans approved under this subchapter, and the enforcement of such
requirements, are adequate to protect the health, safety, welfare, and
rights of residents and to promote the effective and efficient use of
public moneys. [emphasis added; see 42 USC § 1396r(f)]

# DHS promulgated administrative rules establishing denial of payment and temporary managers effective
August 8, 1990. Those rules did not establish remedies concerning civil money penalties and closure.

Given the passage of time, the Ombudsman did not ask DHS why those rules did not establish those two
remedies.



This indicates Congress’ intent regarding enforcement was two-fold:

e Enforcement must be adequate to protect the health, safety, welfare
and rights of nursing facility residents.

o Enforcement must promote the effective and efficient use of public
moneys. '

State responsibilities (to implement federal Medicaid requirements) under
federal regulation

HCFA did not complete promulgating its regulations as mandated by OBRA 1987 until
July 1, 1995. The preamble to the final rules included several comments concerning the
purpose of enforcement:

e ... Violations must be recognized and remedied appropriately if
resident interests are to be protected and integrity is to remain in the
enforcement system. [See 59 Fed. Reg. 56,134]

e We ... are adopting procedures that allow for the swift imposition of
remedies prior to a hearing. We believe that the intent of the Act was
that remedies be imposed as soon as possible in order to protect the
residents. [See 59 Fed. Reg. 56,155]

e We are not accepting suggestions that would require pre-sanction
hearings because we continue to believe that residents are best served if
remedies are imposed promptly. The residents are the beneficiaries of
the Medicare and Medicaid programs, and their best interests are the

motivating force behind OBRA ’87 and these regulations. [See 59 Fed.
Reg. 56,157]

Compared with OBRA 1987, the new set of regulations significantly clarifies when
enforcement action is appropriate, and if so, to what degree. It also defines, for the first
time, a number of terms used in OBRA 1987.



First, the new regulatidns require states to determine the seriousness of deficiencies using
two factors’ [see 42 CFR 488.404);

e Degree of harm Four levels:

1) Immediate jeopardy™® to resident health or safety;
‘ 2) Actual harm that is not immediate jeopardy;

3) No actual harm with potential for more than minimal harm;
4) No actual harm with potential for minimal harm.

o Frequency Three levels:
1) Widespread;
2) Pattern;
3) Isolated.™

To better understand the next steps, it is easier to first see how HCFA uses these two

factors — degree of harm and frequency — to create a grid with 12 boxes, and lettered
“A” through “L,” as follows:

Immediate jeopardy J K L

Actual harm G H I

No actual harm with potential for more than minimal D E F

harm

No actual harm with potential for minimal harm A B C
Isolated | Pattern Widespread

A state’s primary responsibility is to certify whether a facility is in compliance with the
federal Medicaid standards. The new regulations define “substantial compliance” as “a
level of compliance with the requirements of participation such that any identified
deficiencies pose no greater risk to resident health or safety than the potential for causing
minimal harm.” [See 42 CFR 488.301]

L]

9 States can consider other factors, including but not limited to: (1) The relationship of the one deficiency
to other deficiencies resulting in noncompliance.

(2) The facility’s prior history of noncompliance in general and specifically with reference to the cited
deficiencies. [See 42 CFR 488.404(c)]

19 The new regulations define immediate jeopardy as a situation in which the provider’s noncompliance
with one or more requirements of participation has caused, or is likely to cause, serious injury, harm,
impairment, or death to a resident.

! These terms were defined in a July 2, 1996 memorandum by J. Bennett to DIA staff. See Appendix F.
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This means that to be in compliance, a facility cannot have any deficiency in boxes D
through L on the grid.

Next, the new regulations set out three “remedy categories™:

Category I (least severe):

-- directed plan of correction
-- state monitor
- directed in-service training

Category 2:

-- denial of payment for new admissions
-- denial of payment for all individuals
- civil money penalties ranging from $50 to $3,000 per day

Category 3 (most severe):

— temporary management

-~ terminate facility’s Medicaid contract

-~ (optional) civil money penalties ranging from $3,050 to
$10,000 per day

The preceding categories, and when they are to be applied, are illustrated in the federal
“Scope and Severity Grid” (see Appendix G.) As the grid indicates, if the state finds a
facility is not in substantial compliance, and determines that terminating the facility’s

Medicaid contract is not necessary, the state is required to impose at least one remedy

from the appropriate category and has discretion to impose multiple remedies, including
more severe remedies:

At least one Category 1 remedy is required for deficiencies in grid
boxes D and E.

At least one Category 2 remedy is required for deficiencies in grid
boxes F through I.

At least one Category 3 remedy is required for deficiencies in grid
boxes J through L (immediate jeopardy).

Under the new regulations, a successful appeal of the finding of noncompliance which led

to the enforcement action is the only opportunity for a facility to avoid receiving at least a
required minimum remedy.

As the grid indicates, the new regulations require facilities to submit an acceptable “plan of
correction” for all deficiencies except those in grid box A (isolated with no actual harm
with potential for minimal harm.) '

11



The new regulations also define the term “substandard quality of care” as:

... one or more deficiencies related to participation requirements under 42
CFR 483.13, resident behavior and facility practices, 42 CFR 483.15,
quality of life, or 42 CFR 483.25, quality of care that constitute either
immediate jeopardy to resident health or safety; a pattern of or widespread
actual harm that is not immediate jeopardy; or a widespread potential for

more than minimal harm, but less than immediate jeopardy, with no actual

OBRA 1987 had mandated denial of payment for new Medicaid admissions if a facility has
“substandard quality of care” on three consecutive standard surveys.

Finally, the new regulations contain one comment about the purpose of enforcement:

Purpose of remedies. The purpose of remedies is to ensure prompt
compliance with program requirements. [See 42 CFR 488.402]

The state DHS, as a requirement for continued participation in the federal Medicaid

program, adopted the new federal rules effective July 1, 1995 at 441 IAC 81, “Division II,
Enforcement of Compliance.”"?

Also on July 1, 1995, HCFA implemented the latest significant revision of the federal
standards (found at 42 CFR 483). The revision consolidated what had been 325
requirements into 165 requirements under 17 categories.”

State responsibilities (to imglemént federal Medicaid requirements) under
“State Operations Manual”

As mentioned previously, the contract between DHS and DIA does not mention OBRA
1987 or the ensuing federal regulations implemented in 1995. Instead, it says DIA ...
will follow the State Operations Manual (SOM) in all respects and state plan requirements
unless directed in writing by DHS to disregard portions of the SOM.”

The SOM is a policy directive HCFA issued to give states further direction in regulating
long-term care facilities. The Ombudsman reviewed relevant sections of the SOM as
updated through January 1997.

'? There is at least one significant difference between the federal rules and the state rules as adopted by
DHS. Under the heading, “Continuation of payments to a facility with deficiencies,” the federal rules
provide that HCFA may continue such payments only if several criteria are met. Among the criteria is a
requirement that the state, in the case of Medicaid facilities, agrees to repay the federal government if
corrective action is not taken in accordance with the corrective action plan. [See 42 CFR §488.450]

The state rules, however, require the facility to agree to repay the state for such payments. [See 441 IAC
81.54(1)(2)(3)]

'* This is according to pages 5-6 the report, “Stakeholders Opinions Regarding Important Measures of
Nursing Home Quality for Consumers” (published September 1996 by the Department of Social &
Behavioral Sciences, University of California, and the National Citizens Coalition for Nursing Home
Reform.)
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Compared with OBRA 1987 and the 1995 federal regulations, the SOM as updated

through January 1997 provides significant guidance regarding when enforcement action is
appropriate, and if so, to what degree. The SOM also is:

e Several hundred pages long, with at least 23 appendices.

e Complicated, as compared with OBRA 1987 and the ensuing federal
regulations.

e An evolving document. Some sections had not been updated since
1985. But many have been revised (or added) at various points since
then. Most of the sections concerning enforcement were revised in
June 1995, and several have been revised since then, including some as
recently as January 1997. '

The Ombudsman did not attempt to review versions that were in effect during the period
reviewed in this investigation (1988 through 1996). Based on the review of the SOM as
updated through January 1997, the Ombudsman believes that reconstructing (and then

reviewing) previous versions of the document from 1988 through 1996 would be an
extremely time-consuming project.

More importantly, such a project is not necessary to the Ombudsman’s evaluation of the
first two allegations, regarding whether DIA was unreasonable in its enforcement of
federal and state statutes and regulations involving two long-term care facilities.

Blending the state’s responsibilities and requirements

Instead of making two visits to inspect facilities, DIA conducts one survey to accomplish

both the state and federal oversight functions. In doing so, DIA uses the survey process
established by OBRA 1987.

When DIA finds a facility has failed to meet any of the federal and/or state standards, it
documents its findings on a “Statement of Deficiencies and Plan of Correction” form
(sometimes called a survey.) DIA then mails the survey to the facility, which is required to
describe its “plan of correction” for each deficiency, unless it disputes DIA’s findings.
Even well-run facilities usually are found to have at least a few deficiencies.

After completing the “Statement of Deficiencies,” surveyors are to recommend whether
DIA should take any enforcement action against the facility. Ultimately, that decision is
made by a “determination team,” usually comprised of (at least) the surveyor, their
supervisor, a compliance officer and an assistant attorney general. _

An important limitation DIA has in choosing from the various enforcement options is in
Iowa Code section 249A.19, which states in relevant part:

... If a health care facility is assessed a [federal] civil penalty under this
section, the health care facility shall not be assessed a penalty under section
135C.36 [state-authorized monetary penalty] for the same violation.

When DIA proposes to take enforcement action, facilities have the right to challenge it
through an administrative review process that ultimately can be appealed to district court.

13



According to DIA, it assessed administrative fines against long-term care facilities in
recent years in the following amounts:

o Fiscal year ending June 30, 1994: $61,300.
o Fiscal year ending June 30, 1995: $143,350.
e Fiscal year ending June 30, 1996: $61,200.
Given that- there are approximately 934 long-term care facilities in the state, this indicates

DIA fined facilities an average of $65.52 for the most recent fiscal year — the first in
which the new federal regulations were effective.

These figures also show DIA collected a smaller amount in fines that year than compared
with the two previous fiscal years.

DIA'’s views on oversight and enforcement

DIA has provided additional clarification regarding its opinion about the purpose of

enforcement in responses to recent annual reports of the State Long-Term Care Resident
Advocate:

e ... The role of the Division [of Health Facilities] is to assure the
residents in Iowa’s nursing facilities that they are receiving appropriate
care, regardless of payment status, through careful and thorough
regulation of health facilities. [The Division's purpose is also to]
protect the rights and dignity of the residents while seeing to it that
they receive quality care for the duration of their residency....

— from February 10, 1995 response to the 1994 Annual
Report, signed by then-Division Administrator Pearl Johnson

o ... A facility whose license has been threatened by revocation or
decertification action must be allowed to operate if it corrects the
deficiencies and maintains substantial compliance with the federally-
defined minimum standards. The Department does not have any
options, it is the law.... We cannot debate with him [the State Long-
Term Care Resident Advocate] the rationale or reasoning for a law, our
responsibility is to enforce the laws as written.

— from February 10, 1995 response by Ms. Johnson

" 14



... The Department shall apply a preponderance of the evidence
standard in determining whether or not a complaint is substantiated. A
preponderance of the evidence standard means that the evidence,
considered and compared with the evidence opposed to it, produces the
belief in a reasonable mind that the allegations are more likely true than
not true. A preponderance of the evidence standard does not require
that the investigator personally witness the alleged violation.

— from unsigned attachment to January 5, 1996 letter
signed by then-Director Charles Sweeney in response to
the 1995 Annual Report

In conclusion, to label the Department of Inspections and Appeals as
grossly inadequate or insensitive in the enforcement of laws and
regulations regarding the health, safety and well-being of nursing
facility residents is not only repugnant but outright false. Since the
DIA was established by the Jowa General Assembly in 1986, it has been
the Department’s purpose to protect the rights of Iowa’s elderly and
infirmed residents. Anything said to the contrary is without merit.

~— from unsigned attachment to January 5, 1996 response

Further insight has been given in other comments by DIA staff:

It [harm to residents, both potentially and actually] is one of the nine
factors and certainly we do look at harm very closely, whether it is
harm that has actually happened, such as pressure sores, holes in the
body kind of thing, or whether it is incontinence, laying in wet beds,
with the potential for harm later down the road to create pressure
sores, we still take that into consideration along with the other nine

factors. If you’re asking me, ‘Do we really focus in on it,” yes we do,
it’s a serious aspect.

... DIA looks at potential harm. We take that into consideration in a
very serious way.

— DIA Quality Assurance Office Vicki Clingan
during June 6, 1996 interview with Mr.
Burnham of the Ombudsman’s office

I think DIA’s approach to enforcement has always been, we aren’t out
to do an ‘I got you’ with facilities and we aren’t out to arbitrarily close
facilities. Our goal has been to try and make sure facilities stay in

compliance, and if they demonstrate they can’t do that, then to use the

tools we have to promote it, help it, foster it, depending on your
perspective.

— DIA Health Facilities Division Administrator J.

Bennett during June 6, 1996 interview with Mr.
Burnham of the Ombudsman'’s office
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Appendix F

MEMORANDUM

DATE: - July 2, 1996

TO:

" Long-Term Care Surveyors, Program Coordinators, and Bureau Chiefs

FROM: J. Bey

RE:

Clarification of the August 17, 1995 Memorandum on Scope/Severity
Determination and 2567A

This Memorandum serves as clarification for the August 17, 1995 Memorandum based on information
from HCFA. ' :

1.
2.

When writing deficiencies on thé 2567A form, the principies of documentation are to be used.

For each deficiency, surveyors are to determine the highest level of severity and then the
scope rating.

Widespread: Widespread, a facility-wide system failure, is a deficient practice that has the
potential to affect or is pervasive in its affect on residents or the facility. This scope rating would
not be used when a deficiency existed in a particular care population or geographic area of the
facility; i.e., Alzheimer's unit, pressure sores, tube feedings. Although you may consider this a

system failure, it does not have the potential or ability to be pervasive and affect all residents in
the facility. - )

Pattern: Pattem can include multiple observations or incidents with one resident, when there
are several different residents involved, when the deficient practice occurs in several different
geographic locations, or a number of staff are invoived in the deficient practice.

Isolated: Isolated means one, or a very limited number of residents or incidents (clarified by

HCFA to mean 2 but no more than 3) and a minimal amount of staff or an isolated geographic
location.

Severity is based on current findings, not on resident or facility history. As an example, a
resident’s past history of urinary tract infections (UTT) would not increase the severity rating

from a level 2, potential for harm, to a level 3, actual harm, when they received inappropriate
catheter care and did not have a UTL.

There are three types of regulations:

A. Those that specify “each resident.”
B. Those that specify “the facility must.”
C. Those that specify “the facility must. . . “and “each resident shall.”

" Based on HCFA darification, the statements, “The exception to this is Resident Rights when a

HEALTH FACILITIES DIVISION / LUCAS STATE OFFICE BUILDING / DES MOINES. IOWA S0319-0083 / 515-281-4 11

pattemn of rights violations is needed before it is considered deficient practice. . .* and * ‘Facility
shall’ or ‘Facility must’ regulations go back to the principie of pattems and trends,” are in error.
Deficient practice is identified and applied to the matrix for scope/severity.

FAX# 515-242-5022 / TDD# 515-242-6515

DEPARTMENT OF INSPECTIONS AND APPEALS
CHARLES H. SWEENEY. DIRECTOR
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ALLEGATION #1— INSTANCE #1

The May 23, 1996 survey included a deficiency under F309, referencing federal rule 42
CFR 483.25:

Each resident must receive and the facility must provide the necessary care
and services to attain or maintain the highest practicable physical, mental,
and psychosocial well-being, in accordance with the comprehensive
assessment and plan of care.

The findings stated:

Based on record review and staff interviews, the facility failed to assure
that each resident received the necessary care and services to attain the
highest practicable physical well being. Incident reports for April and May
were reviewed (63 total incidents) for prompt assessment and treatment of

acute condition changes. Problems were found with one of these residents.
Findings include:

1. Resident #1 was assessed on 1/18/96 as being totally dependent on staff
for her activities of daily living and had limited function of her legs and
arms. The record indicated that on 4/26/96 at 12:45 A M., staff observed
that the resident’s left ankle was swollen and blue and the resident would
groan with any movement of the ankle. (The resident could not verbalize
pain). There was no indication that the physician was notified of this
change of condition. The next entry at 1:45 P.M. indicated the ankle
remained swollen and purple. At 8:00 P.M,, the nurse documented that
there was increased swelling and bruising present. At that time, the ankle
was observed to be turning inward and was hot to touch. Ice was applied
three times during this shift. The documentation indicated the physician
was not notified at any time on this day.

Documentation on 4/27/96 at 5:00 A.M. stated that the left ankle remained
swollen and bruised. The staff continued to apply ice and elevate the foot
on a pillow. Further documentation at 9:00 A M. indicated the ankle
continued to be red, hot to touch, swollen and bruised. The foot turned
inward and the resident grimaced when the foot was moved slightly. The
physician was notified for the first time at 9:30 A.M. and came to the
facility to examine the resident. The resident was transferred to the
hospital where a fractured ankle was treated. [emphasis added]

The nurse who was working on the day shift on 4/26/96 was interviewed
and stated that there was a “mix-up” as to which one of the two nurses was
responsible for notifying the physician of the condition change. Because

each nurse thought the other was responsible, the physician was not
called. [emphasis added]

The facility staff failed to initially promptly assess the resident for signs
and symptoms of a fractured ankle which resulted in failure to provide
prompt treatment. The delay of over thirty two hours resulted in pain for
the resident and failure of the resident to reach her highest level of
Dphysical well being. [emphasis added]



The facility’s response stated:

Preparation and execution of a plan of correction does not constitute an
admission or agreement on the part of Elmwood Care Centre of the truth,
facts, or conclusions alleged and set forth in this statement of deficiencies.

The circumstances surrounding the incident which prompted complaint
letter #I.T96-347 were thoroughly investigated by Elmwood
administration prior to the Surveyor’s arrival. The finding of that
investigation were communicated to the family. Since that time, the
Administrator has been in contact with the daughter on at least 9 occasions
spanning a total of 5 hours.

This was an unfortunate incident which was caused by an assumption on
the part of two nurses that their counter part was going to make the
notification call. This occurrence, by State affirmation, has happened only
once. The policy (unwritten) had been that the nurse in charge of Wing 5
would make the family and doctor calls. The new policy (in process of
being promulgated) will be for the nurse who is serving as Charge Nurse
for the resident in question will make the notification calls. This policy will
be issue by 6/23/96. The policy will include a requirement to communicate
from shift to shift when the notifications have occurred via the
communication log. This policy was inserviced on 5/9/96. Our monitoring
system will remain the same as the one which identified the initial
occurrence. The QARN will monitor the communication logs daily in
conjunction with the OPC input monitoring for closure of the notification
process.

ALLEGATION #1— INSTANCES #2 through #6

The federal document, “Guidance to Surveyors for Long Term Care Facilities,” states in
part:

A medication error rate of 5% or greater ... indicates that the facility has
systemic problems with its drug distribution system and a deficiency should
be written.

The October 26, 1989 survey included a deficiency under F191/F192. It was the third
straight survey to include this deficiency. It had not been corrected following the other
two surveys — April 6, 1989; August 14, 1989; and October 26, 1989 — according to
Post-Certification Revisit Reports (PCRRs, used by DIA to document correction of a
deficiency) provided by DIA. :

It should be noted that the federal enforcement remedies (such as mandatory denial of
payment for failure to correct a deficiency within 90 days) did not become effective until
October 1, 1990, and therefore were not applied.

The October 26, 1989 findings stated:

The facility did not always have an effective system that was established or
adequately maintained to assure that medications were administered in
accordance with written orders of the physician as evidenced by a 9% error
rate.



1. Six residents received medications that were not given within the
appropriate time frames as ordered by the physician at the 4 pm drug
pass on 10/24/89 and the 7 am drug pass on 10/25/89.

2. One resident had an order to crush all medications except for

Pericolace. No medications given at the 4 pm drug pass on 10/24/89
were crushed.

The facility’s respénse stated:

Inservice will be held reviewing correct medication administration and all
correct times. Emphasis will be placed on following correct procedures
and introduction of a red dot system. A red dot will be put on the sleeves
and also the medication sheet entry for all PC medications. This will alert
the nurse not to give a medication with a red dot with the regular
medications.

Continued supervision and periodic monitoring of medication passes will be
taken two times a week on each shift and documented. Disciplinary
measures will be taken for incorrect medication administration. Three
disciplinary actions will result in termination. The nurse that made the
majority of medication errors has been terminated for this reason.

Pharmacist and DON will review all MARS for correct time frames for
each medication according to physicians orders. All medications are to be
in the correct time frames. The Director of Nursing will be held
responsible for all the parts and plan of correction for medication
administration.

The August 24, 1990 survey (fourth straight) inclutled the identical deficiency. The
findings stated:

1. Resident #67 received his Sinement after breakfast on 8/21/90 when the
order stated to give it before meals.

2. Resident #79 received her Dipyrdimole 50mg after breakfast was
served on 8/21/90 when the order stated to give it before meals.

3. Resident #53 received Hyroxyzine 10mg at 12:40 a.m. on 8/21/90 and
the order stated to give at 11:00.

4. Resident #94 received Oscal 500g, Cardizem 30mg, Thioridazine
25mg, and Digoxin 0.125 mg at 12:50 pm on 8/21/90. The order
stated to give at 11:00 am.

These errors constitute a 13 % error rate.

The facility’s response to the August 24, 1990 deficiency stated:
Preparation and submission of this plan of correction is not an admission

that the cited deficiencies exist or that the facility failed to meet any
regulatory requirements.



Only two nurses made time errors while passing medication. Two errors
were made by one nurse and five errors were made by the other nurse. A
total of only 51 medications were reviewed. The pharmacist and the DON
[director of nursing] will meet quarterly to review medication times for all
residents. They have already met on 9-06-90. All nurses and medication
aides will be in-serviced quarterly as to the importance of medication
timing. All nurses and medication aides will be in-serviced as to the proper
use of the unit-dose system. Each nurse and medication aide will be
monitored monthly by one of the following, DON, ADON [assistant
director of nursing], or peers. All results will be recorded.

Date of in-service =~ 9-26-90
Date of completion  9-28-90

When asked why it took no enforcement action in connection with this deficiency, DIA
provided a written response stating:

On 8/24/90, there were no documented outcomes from the errors. The
surveyor recommended F&C because of a repeat deficiency, but both
myseif' and Mr. Bennett disagreed since there were no outcomes.
Therefore, it was not presented for F&C. [fining and citation]

The next annual survey (July 26,-1991) included the identical deficiency. The findings
stated:

The facility had a 6% drug administration error rate:

1. Resident #101 had a physician order for Senemet 25/250 one tablet
four times a day after meals and at bedtime. On 7/24/91 the medication
was given at 7:26 a.m. and the meal was served at 7:50 a.m.

2. Resident #104 had a physician order for K-Dur 20mEq one tablet daily
with food. The medication was given at 7:32 a.m. There was no food
available and breakfast was not served until 7:50 a.m. (7/24/91)

3. Resident #117 had a physician order for K-Norm 10mEq one tab three
times a day after meals. The medication was administered at 7:13 a.m.
which was prior to the meal being served. (7/25/91)

4. Resident #81 had a physician order for K-Tab 10mEq one tablet twice
a day with food. No food was offered when the medication was
administered at 4:20 p.m. on 7/24/91.

5. Resident #61 had a physician order for Slow K 600mg one tablet with
food. The medication was administered at 4:27 p.m. on 7/24/91 with
out food being offered.

The facility’s response stated:

Preparation and execution of this plan of correction does not constitute an
admission of agreement of this provider of the truth, acts, or conclusions

! Elaine Escue, Health Facilities Officer I (Area Supervisor)



alleged and set forth in this statement of deficiencies. This plan of
correction is being submitted only in an attempt to settle a dispute between

the Department of Inspections and Appeals and the Provider over whether
or not the deficiency exists.

Medication passes by Charge Nurses and Certified Medication Assistants
will be monitored and documented four times weekly, two times on the
6a.m.-2p.m. shift, and two times on the 2p.m.-10p.m. shift. Twenty
residents will be monitored on each medication pass. Monitoring will be
done by the Assistant Director of Nursing and the Director of Nursing. An
in-service class reviewing the correct procedures for medication passes will
be held on 8-15-91 with all RN’s, LPN’s, and CMA’s in attendance.
Special emphasis will be placed on medications that need to be taken with
food and medications that need to be taken after eating. A special color
coded clip will be placed on each Cardex medication sheet holder
designating PC medications and medications to be given with food.

The next annual survey (August 7, 1992) included a deficiency under F351, referencing
federal rule 42 CFR 483.25(m)(2

This deficiency was nearly identical to the July 26, 1991 deficiency which referenced
F310. HCFA had revised the federal rule numbers and “F-tags” in between the two
surveys. Documentation provided by DIA (Health Standards and Quality Regional Letter
No. 92-23 from HCFA Region VII in Kansas City, Missouri) indicates deficiencies
formerly referenced under F310 were renumbered to F350. Under the revised federal
scheme, F350 and F351 were organized as follows:

(m) Medication errors. The facility must ensure that--
(1) It is free of medication error rates of five percent or greater [F350]; and
(2) Residents are free of any significant medication errors. [F351]

The federal “Guidance to Surveyors for Long Term Care Facilities,” states in part:

“Significant medication error” means one which causes the resident
discomfort or jeopardizes his or her health and safety....

... The relative significance of medication errors is a matter of professional
judgment....

The August 7, 1992 findings under F351 stated in part:

Resident #10 had a physician order for Feasol, one tablet with each meal,
dated 6/2/92. Records indicated that the resident had not received the
medication which is used to replace iron stores for red blood cell
development since it was ordered on 6/26/92. The resident on 6/24/92 had
a Hemoglobin of 8.9 g/dl with the normal range being 12-16 g/dl and a red
blood cell count of 2.9 million with the normal being 4.2-5.4 million. On
8/5/92 the residents blood count was again checked. The hemoglobin was
10.9 g/dl and the red blood cell count was 3.74 million, both still below

normal levels. On 8/5/92 the physician again ordered the medication to be
given.



The facility’s response stated:

Preparation and execution of this plan of correction does not constitute an
admission or agreement of this provider of the truth, facts, or conclusions
alleged and set forth in this statement of deficiencies. This plan of
correction is being submitted only in an attempt to settle a dispute between
the Department of Inspections and Appeals over whether or not the
deficiency exists.

We will continue to assure that residents are free of significant medication
errors. On 8-19-92 and 9-24-92 the nurses were in-serviced to the correct
procedure for medication administration. All new daily medication orders
from physicians will be checked Monday to Friday for accurate orders and
for accurate placement on resident medication records. Friday, Saturday,
and Sunday’s orders will be checked with Monday’s orders. Medication
cassettes will be checked weekly for accuracy by charge Nurse. This will
be monitored by D.O.N. weekly.

The next survey (November 18, 1992) included the identical deficiency. PCRRs indicate it
had not been found to be corrected since the August 7, 1992 survey. The November 18,
1992 findings stated:

1. Based on observation and record review, the facility failed to assure
that residents were free of significant medication errors. During the
medication pass observation on 11/17/92 there were 71 chances for
error and 2 errors were made (3%) however one error was a significant
error that had occurred over a period of time. Findings include:

a. Resident #27 had a physician’s order for the daily administration of
Coumadin 2.5mg written on 10/30/92. The facility administered 5Smg
10/31/92 through 11/17/92 when the error was discovered by the
surveyor. (18 doses) A protime was drawn 10/27/92 and found to be
25.3 (N-11.5 to 13.5). This caused the physician to change the order
to the lower dose. The protime drawn 11/17/92 was 20.5.

b. Resident #10 had a physician’s order for Unilan IT (antiacid) to be given
1 hour after meals. On 11/17/92 the medication was given with the
meal. :

The facility’s response stated:

Preparation and execution of this plan of correction does not constitute an
admission or agreement of this provider of the truth, facts, or conclusions
alleged and set forth in this statement of deficiencies. This plan of
correction is being submitted only in an attempt to settle a dispute between

the Department of Inspections and Appeals over whether or not the
deficiency exists.

In-service was given on 11-24-92 to all Nurses and CMA’’s [certified
medication aides) reviewing proper procedures for medication passes. At
least two nurses and one CMA will be monitored weekly by D.O.N. for
proper procedure. Medication sheets for the following month will be



compared with cassettes in medication charts by A D.O.N. and monitored
monthly by D.O.N. All new medication orders will be checked by
A.D.O.N. with doctors order, charts, Medication Sheets, Pharmacy
Communication Sheets, and cassettes in medication carts daily, Monday
thru Friday. This will be monitored two times a week by D.ON. All new
cassettes delivered to facility by pharmacy will be checked with doctors
orders and signed off on pharmacy communication sheet by RN or LPN
only. This will be monitored two times a week by D.O.N.” Medication
Sheets will not be accepted by facility from pharmacy if previous changes
were not made. This will be monitored by D.O.N. monthly. All Nurses
and CMA’s that contributed to the significant medication error in example

1 were reprimanded and medication error reports were written and placed
in their personnel file.

When asked why it took no enforcement action in connection with this deficiency, DIA
provided a written response stating:

On 11/19/92 the medication error rate was 2.8% which was not considered
a deficiency. The coumadin was given incorrectly, but during the time of
incorrect administration, there were no outcomes. In fact, the prothrombin

time decreased. The surveyor did not recommend fining and citation for
the error.

ALLEGATION #1— INSTANCES #7 through #11
The federal “Guidance to Surveyors for Long Term Care Facilities” states in part:

... If the restraint is used to enable the resident to attain or maintain his or
her highest practicable level of functioning, a facility must have evidence of
consultation with appropriate health professionals, such as occupational or
physical therapists. This consultation should consider the use of less

restrictive therapeutic intervention prior to using restraints.... [emphasis
added]

... For the resident to make an informed choice about the use of restraints,
the facility should explain to the resident potential negative outcomes of
restraint use. Potential negative outcomes might include incontinence,
decreased range of motion, and decreased ability to ambulate, symptoms of
withdrawal or depression, or reduced social contact. 42 CFR 483.20
requires a resident to be comprehensively assessed by an appropriate health
professional to determine the resident’s specific medical symptoms.
Therefore, if a resident is restrained, the assessment must show the
presence of a specific medical symptom that would require the use of
restraints, those symptoms that are being treated, and how the use of
restraints will assist the resident in reaching his or her highest level of
Physical and psychosocial well-being.... [emphasis added]

In the case of a resident who is incapable of making a decision, the
surrogate or representative may exercise this right.... However, the
surrogate or representative cannot give the facility permission to use
restraints for the sake of discipline or staff convenience or when the

restraint is not necessary to treat the resident s medical symptoms.
[emphasis added]



Thé resident’s right to participate in care planning and the right to refuse
treatment are addressed at 42 CFR 483.20(d) and 483.10(b), respectively,
and include the right to accept or refuse restraints. [emphasis added]

The August 24, 1990 survey included a deficiency under F80 and stated:
This element requires that chemical and physical restraints are anly used
when authorized by a physician in writing for a specified period of time or
in emergencies.

The findings stated:

Resident #22, 50, 70, 83 did not have orders for restraints being used.
Resident #83, 88, 101 had orders for restraints that were not being used.

The facility’s response stated:

Preparation and submission of this plan of correction is not an admission
that the cited deficiencies exist or that the facility failed to meet any
regulatory requirements.

All orders for restraints have been reviewed by Director of Nursing
(hereafter referred to as DON). Orders have been obtained for those
needed. An in-service will be provided for all nursing staff as to the
importance of carrying out restraint orders as written. The Charge Nurse
will monitor each shift for compliance. The DON will monitor on a
monthly basis for correct restraint orders and use.

Date of in-service 9-06-90

Date of completion  9-28-90

The deficiency was found to be corrected on October 5, 1990, according to the PCRR. A

survey six months later (February 12, 1991) included the identical deficiency. The findings
stated:

1. Ten of twelve residents reviewed with orders for and currently using
physical restraints had no documentation of resident or legal representative
involvement in the decision for the use of restraints Residents #18, #24,
#41, #44, #46, #61, #64, #75, #104, #112.

Interviews with facility staff reveals that involvement in the decision for the
use of restraints is not always sought from residents or legal
representative....

The facility’s response stated:

Preparation and execution of this plan of correction does not constitute
admission or agreement of this provider of the truth of the facts alleged or
conclusions set forth in this statement of deficiencies. This plan of
correction is being submitted only in an attempt to settle a dispute between
the Department and the Provider over whether or not the deficiency exists.



Forms are already prepared and being used so that all residents and/or
responsible parties will be notified and involved in the decision for restraint
use. This procedure will be accomplished by the charge nurse at the time
of the doctor’s order for a restraint. This form will document that date, the
restraint(s) used, the family member notified, the resident’s notification, the
nurse giving notification, and any comments made. The DON will monitor
charge nurse restraint progress and implementation.

The February 12, 1991 deficiency was found to be corrected on March 21, 1991,

according to the PCRR. The next survey (July 26, 1991) included the same deficiency.
The findings stated:

1. Resident #107 had a physician order for a geri-chair and a soft tie
restraint when out of bed. The given reason for use of the soft-tie
restraint was for positioning as the resident sometimes leans when in
the geri-chair. No evaluation had been done to determine if a less
restrictive device could be utilized for positioning. The family of this
non oriented resident, according to documentation, was not involved
in the decision to use a soft tie restraint. [emphasis added]

2. Resident #47 had a current physician order which stated “Up in geri-
chair as tolerated with hip restraints, siderails up in bed with chest
restraint.” There was no statement included in the order indicating why
this level of restriction was required. This resident was identified on
the record as being under weight. The resident was also identified as
having a “red bottom” due to recent loose stools. The current
assessment identifies the resident as incontinent of bowel and bladder,
in need of extensive assist with bed mobility, partial hemiplegia of the
trunk and total loss of ability to reposition or turn her body. Also that
the resident requires manual lifting for transfers.

On 7/23/91 at 12:48 p.m. the resident was put in bed on her back with
vest restraint applied. The resident was left in this position until 3:49
p.m. when the surveyor notified the Director of nursing for
intervention. Facility staff did not intervene until 3:57 p.m. Upon
examination the residents coccyx and gluteal fold was observed to be a
deep red along with a Stage II pressure sore approximately .25x.75cm
on the right upper inner gluteus. This pressure sore had not been
identified on the residents record. [emphasis added]

On 7/24/91 the resident was placed in bed on her back with the chest
restraint applied prior to 1:11 p.m. The resident remained this way
without repositioning until 3:44 p.m. when the surveyor again
intervened and informed the Director of nursing and her assistant.

Facility documentation revealed that the resident was ambulating 160
feet five times a week in 10/90, 140 feet with minimum assist of two in
11/90 and currently ambulates 60 feet with assist of two.

An interview with the residents family stated they had been informed
about the restraint use, however when asked if they felt the continued
use of restraint the response [sic] was “She doesn’t seem to want to get
up any more.” There was no evidence of a trial of less restrictive



measures or that consultation with other appropriate health
professionals had been requested. [emphasis added]

. Resident #91 was readmitted to the facility within the past month with
a diagnosis including weight loss weakness and open areas on the
cocyx. Admission orders included “hip restraint when up in chair,
weakness and times of confusion”, “in bed-chest restraint with
siderails”. The physicians order also stated “keep resident off back”.
‘The resident was observed restrained in bed with a chest restraint
during the initial tour on 7/22/91, on his back in bed on the afternoon
of 7/24/91 and in the a.m. of 7/25/91. The residents record
documentation revealed near constant restraint night and day since
admission. [emphasis added]

There was no evidence that less restrictive measures had been
attempted or that other professional consultation had been sought.
There was a high potential for increased loss of functional ability and
Jurther skin breakdown. [emphasis added]

. Resident #3 had a physician order for chest restraint in the wheelchair
and chest retrain with siderails up while in bed. There was no reason
for this level of restriction given in the physicians order. The residents
assessment stated she slept well at night, was independent in transfers
and needing limited assist with locomotion. The assessment also stated
“had a wanderguard when she first came but was discontinued on
4/24/91 as the resident is unable to ambulate now.” The resident
appears to have lost functional mobility. Documentation on 1/24/91
stated “up ad lib with walker, gait fairly steady.” The resident was
observed to wear a vest restraint throughout the survey. There was no
evidence that the facility had attempted a trial of less restrictive
measures or that consultation from other health professionals had been
requested. [emphasis added]

. Resident #31 had a current physician order for “side rails up in bed,
safety belt in wheelchair, chest restraint when in bed.” The order did
not state a reason for restraint usage. This resident has a history of
pressure sores and recently had a pressure sore healed on the right
outer ankle giving a potential for recurrent skin breakdown for
someone restrained 24 hours a day. There was no evidence that the
facility had attempted a trial of less restrictive measures or that
consultation from other appropriate health professionals had been
requested. [emphasis added]

. Resident #21 had a current physician restraint order for “siderails up
when in bed to prevent sliding,” “hip restraint in geri-chair to prevent
sliding and falling forward related to poor balance.”

On 1/21/91 this residents ambulation exercises were discontinued due
to “unable to stand.” There was no apparent plan for range of motion
exercises to maintain this residents maximum functional ability. There
was no evidence that the facility had attempted a trial of less restrictive
measures or that consultation from other health professionals had been
requested. [emphasis added]
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7. Resident #52 had a current physician order for a hip restraint for
positioning in wheelchair to prevent sliding. The order does not
indicate any further reason for the restraint. There was no
documentation that this resident, identified as alert by facility staff
had agreed to the use of the restraint. On 7/25/91 the resident was
observed in her room in geri-chair with a tray and hip restraint. There
was no evidence that the facility had attempted a trial of less restrictive
measures or that consultation from other health professionals had been

‘requested. [emphasis added]

8. Resident #49 had a current physician order for siderails while in bed
and hip restraint while in wheelchair to prevent sliding. There was no
further reason for restraint use documented. The resident was
observed on 7/24/91 in her room in a geri-chair with a tray and the hip
restraint. There was no evidence that the facility had attempted a trial
of less restrictive measures or that consultation from other health
professionals had been requested.

9. Resident #72 had a current physician order for “hip restraint in
wheelchair attempts to slide out of chair.” There was no further reason
for the restraint. The resident stated that the restraint was frequently
fo tight. There was no evidence that the facility had attempted a trial of
less restrictive measures or that consultation from other appropriate
health professionals had been requested. [emphasis added]

10. Residents #45 and 88 had current physician orders for geri-chair with
hip restraint due to sliding and/or muscle weakness with no further
reason for restraint use. There was no evidence that the facility had
attempted a trial of less restrictive measures or that consultation from
other appropriate health professionals had been requested.

The facility’s response stated:

Preparation and execution of this plan of correction does not constitute an
admission or agreement of this Provider of the truth, facts, or conclusions
alledged and set forth in this statement of deficiencies. This plan of
correction is being submitted only in an attempt to settle a dispute between

the Department of Inspections and Appeals and the provider over whether
or not the deficiency exists.

Evaluations will be made for all restrained Residents other than side rails
every four months by a Licensed Physical Therapist to determine that least
restrictive measures are taken. All Residents will have trial periods of less
restrictive measures when ordered by the Physical Therapist. Families will
be contacted and involved in the decision to use a restraint.
Documentation will be made by the Assistant Director of Nursing in the
Nurses Notes about the discussion with the family about restraint use. The
Resident and/or family will give consent for all Resident restraints used.
This will be documented in the Nurses Notes by the Assistant Director of
Nursing and will be monitored by the Director of Nursing bi-weekly.
Documentation in the Nurses Notes will include reason or reasons why
restraint is used, even if it is not included in the Doctor’s order. This will
be done by the Assistant Director of Nursing and monitored by the
Director of Nursing bi-weekly. All Doctors’ orders for restraints will be
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given to the Assistant Director of Nursing within seventy-two (72) hours
for appropriate measures and documentation.

The July 26, 1991 deficiency was found to be corrected February 23, 1992, according to

the PCRR. The next annual survey (August 7, 1992) included the identical deficiency.
The findings stated: :

Based on record reviews and observations, the facility failed to assure that
the residents right to be free from any physical restraints for convenience,
and not required to treat the resident’s medical symptoms were not
abridged in five of eleven residents reviewed. Findings include:

a.

Resident #19 was observed to be tightly restrained to their wheelchair
under direct supervision during the 8/4/92 breakfast meal, 8/5/92 at
breakfast and lunch and evening meal, on 8/6/92 at breakfast meal any
where from ten minutes to sixty minutes. The resident was admitted

approximately three months ago and has been restrained with the soft
tie since that time.

Resident #17 was restrained with a soft tie restraint while out of bed.
The plan of care indicated that the restraint was to be released during
meal time when the resident was supervised. The resident was

observed to be restrained at both breakfast and the noon meal on
8/5/92.

During noon and evening meal observation on 8/5/92 Resident #13 was
observed in a wheelchair with a soft belt restraint in place. There were

nursing staff in close proximity during this observation. These restrains
were not released.

Based on record reviews, observations and staff interviews the facility
failed to use wrist restraints properly. Findings included:

Resident #15 was observed during the orientation tour to have a wrist
restraint on the left wrist. Nursing staff stated the restraint was needed
because the resident pulled at the feeding tube. The resident was not
observed to pull at the feeding tube during the survey. It was observed
that a padded mitt was used during part of the survey and the feeding

tube was not pulled out by the resident when using this less restrictive
type of restraint.

On 8/5/92 at 5:45 p.m. and at 6:25 p.m. Resident #23 was observed
restrained in the chair with a soft tie restraint and with both wrists
restrained. Facility staff had stated that the resident was combative
with cares and that the wrist restraints were used when cares were
being performed. At the time the resident was observed with the wrist
restraints in place there were no staff members in the room and no
cares were being performed.

The facility’s response stated:

Preparation and execution of this plan of correction does not constitute an
admission or agreement of this provider of the truth, facts, or conclusions
alleged and set forth in this statement of deficiencies. This plan of
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correction is being submitted only in an attempt to settle a dispute between
the Department of Inspections and Appeals over whether or not the
deficiency exists.

We also believe that residents should be free from restraints and will
continue to work toward this in all resident cases. We will continue to
reduce the numbers of restraints as well as use least restrictive measures.
All new admissions that have restraints will be assessed by the Asst.
D.O.N. upon admission and least restrictive measures will be used. Our

Asst. D.O.N. will continue to accomplish this and the D.O.N. will continue
to monitor on a quarterly basis.

DIA found this deficiency to be corrected November 18, 1992, according to the PCRR.

The April 20, 1994 survey included the identical deficiency. Findings indicated 12
restrained residents were reviewed and:

... Problems were identified with ten of the twelve residents. Findings
include:

1. Residents with restraints imposed which were imposed for the convenience
of staff®

a. Resident #17 was identified as being restrained in a wheelchair when up
during the day. The resident was also observed to be restrained with a soft
tie belt in their wheelchair and to their chair in the room throughout the
survey on 4/12, 13, 14 and 18/94. According to the physician’s order, this
“safety belt” was due to the resident sliding down in their chair. There was
no evidence a positioning device had been attempted or considered. In
addition, there was no less or least restrictive device assessed to keep this
resident from sliding down and out of the chair or protect from injury or
harm. [emphasis added]

b. Resident #23 had a physician’s order for a self releasing safety belt to
prevent falls. This resident did not have the ability to release this device
due to a decreased cognition. The resident was observed to be restrained
in their wheelchair, with a waist restraint and an upper shoulder harness on
4/15/94, and a soft tie belt restraint in their reclined easy chair on 4/12 and
14/94. On 4/14/94 at 8:34 am the restraint was tied tightly up around the
residents upper chest area while the resident was in a reclined position,

sleeping. There was no evidence that a less or least restrictive device had
been attempted or considered.

c. Resident #16 had a physician’s order for a self releasing safety belt when
up, due to falls and their husbands request. The resident was observed to
be restrained to a chair through out the survey 4/11-15 and 18/94. The
restraint used was not a self releasing device. On 4/12, 13 and 14, the
restraint was observed to be applied tightly and the resident tried but was
unable to reposition themself. There was no evidence that a less restrictive
device had been attempted, considered or explained to the family member

as an option to offer the same amount of safety for the resident. [emphasis
added]
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d. Resident #13 was observed during the initial tour on 4/11, and on 4/12 and
13/94, to be restrained in their wheelchair with a soft tie belt. The facility
identified this restraint as being a self releasing device, however, on
4/13/94, when requested, the resident was unable to release the device or
even comprehend simple commands or conversation. When asked
directly, a staff member agreed the resident was or would be unable to
release this device. The staff member then removed the soft tie belt and
placed pillows between the resident and the sides of the wheelchair. The
resident was observed throughout the rest of the survey to have no falls or
attempts to get out of the wheelchair unaided. The resident suffered a
fractured hip on 3/30/94. There was no evidence that a lesser restrictive

devise had been considered to protect the resident from further injury.
[emphasis added]

e. Resident #75 was observed restrained to their wheelchair on 4/12, 13, 14
and 15/94, with a soft tie belt around their upper abdomen and on 4/15/94
at 7:25 am and on 4/13/94 at 12:08 pm the restraint was up around their
chest, which was not only inappropriate but can pose a risk for choking or
making it difficult to breathe. This was especially risky because this
resident wanders throughout the facility and is not within direct visual
contact of facility staff at times. The soft tie was removed on 4/15/94 and
replaced with a bolster device over the residents lap that appeared to offer
the same amount of protective positioning, however was less restrictive
and was more dignified (according to family members). The resident was
admitted on 1/6/94 after they fell at home and fractured their ribs. A family
member wanted this resident restrained so they would not fall and injure
themselves again. There was no evidence that a less or least restrictive
device had been attempted or considered prior to the use of the soft tie
waist restraint. [emphasis added]

f Resident #14 was observed to be restrained with a tie restraint in bed on
the a.m. of 4/12/94. The restraint was again applied to the resident after he
was assisted to bed on the p.m. of 4/18/94. At this time the staff person
providing care stated that she had just learned that the resident was not to
be restrained in bed. She also stated that the resident had been restrained
in bed when she had assisted him out of bed that moming. The plan of care
did not make provision for this restraint while the resident was in bed.

Also the resident was observed to be restrained at all times, except meals,
in the wheel chair. There was no evidence that a less or least restrictive
restraint had been attempted.

g. Resident #15 was observed to be restrained when out of bed and in the
wheel chair. Facility staff stated, and documentation indicated, that the
residents spouse had requested that the restraint be used. There was no
evidence that the spouse had been made aware of possible risks involved
with restraint use or been made aware of alternate methods of providing
safety for the resident. [emphasis added]

h. Resident #18 had a physician order to use a soft belt restraint while in
wheel chair as needed when the resident was agitated. The resident was
observed in her wheel chair in her room on the a.m. of 4/12/94 with a soft
belt self release restraint in use. This resident stated twice that she was
unable to release the restraint. The resident was observed at the table in
the dining room on 4/15 and 19/94 at breakfast time with the restraint in
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place. The restraint was also placed on the resident after she was assisted
out of bed on the afternoon of 4/18/94. At none of these times did the
resident appear to be agitated or combative with staff. [emphasis added]

i. Resident #20 was observed to be restrained in a wheel chair after she was
assisted out of bed at 11:14 a.m. on 4/18/94. The restraint was of a self
releasing type but the resident would be unable to release the restraint.
Documentation indicated that the family did not desire any further restraint
reduction than the restraint currently in use. During an interview with the
family it was stated that the family was not opposed to further restraint
reduction if the resident could be safe from falls. There was no
documentation to indicate that the family had been made aware of
potential risks related to restraint use nor had they been offered less or
least restrictive devices to consider. [emphasis added]

j- Resident #19 had a physician’s order for a safety belt restraint in the
wheelchair when up. The resident was observed restrained with a soft tie
belt inappropriately tied on their upper abdomen from 4/12 through 15/94.
According to documentation this restraint was due to a family request,
however, on 11/19/93 it is also documented that a family member
complained about the restraint and that the resident cried indicating they
did not want to be “tied up.” The assessment on that date stated “attempts
to reduce in November were not successful.” There was no explanation as
to what that meant, what the reductions consisted of or if a less restrictive
device had been tried. On 4/18/94 the resident was observed to be using a
lap bolster (less restrictive than a soft tie restraint) and it appeared to offer
adequate protection if the resident attempted to ambulate unassisted.
There was no evidence the facility considered or attempted a less or least

restrictive device prior to application of the soft belt restraint. [emphasis
added]

The facility’s response stated:

Preparation and execution of this plan of correction does not constitute an
admission or agreement of this Provider of the truth, facts, or conclusions
alleged and set forth in this statement of deficiencies. This plan of
correction is being submitted only in an attempt to settle a dispute between

the Department of Inspections and Appeals and the Provider over whether
or not the deficiency exists.

All residents will be free from any physical or chemical restraints, except
where required to treat residents medical symptoms and then the facility
will assure that only the least restrictive form of physical restraint will be
used. Family and residents will be involved in all attempts to have the least
restrictive. Other methods will be tried to attempt to meet the medical and
safety of the residents and the facility will continue to strive for the least
restrictive. If a problem arose with not being able to identify least
restrictive device or family conflicts, we will involve P.T./O.T. to provide
least restrictive. D.O.N., A.D.O.N. will monitor weekly
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ALLEGATION #1— INSTANCE #12 _
The August 14, 1989 survey included a deficiency under F180/F262. The findings stated:

The facility did not always have an effective system that was established or
adequately maintained to assure that each resident was provided with the
amount of food and fluid on a daily basis necessary to maintain their
appropriate minimum average weight. Daily food and fluid intake was not
always observed and encouraged as evidenced by:

1. Resident #29 had a 14% weight loss in July. There was no
documentation of the physician being notified. The dietary assessment
lacked protein and calorie intake and needs. The resident had a grade
III pressure sore on his left foot and a grade II on his cocyx.

2. Resident #76 had a 10% weight loss since April. The dietary
assessment lacked protein and calorie needs and intake.

3. Resident #81 had a 16.9% weight loss for the past 6 months and
resident #4 had a 10% weight loss in 6 months. The dietary
assessments lacked protein and calorie needs and actually intake.

4. Resident #64 had a 14% weight loss in the past 6 months and has skin

ulcers. The dietary assessments lacked protein and calorie needs and
intake.

5. Two other residents #59 and 71 were below their ideal body weight
range and had been losing weight for the past 3 months. The dietary

assessments were incomplete and lacked protein and calorie needs and
intake.

6. Several alert residents stated that the food was bland, tasteless with no
seasoning or of poor quality.

The facility’s response stated:

All proportions are set by diets from the Simplified Diet Manual. The cook
will read, follow and prepare each diet as described by menu and diet card.
Proportions of all food items will be measured by the cook, to assure that
each resident is provided with the necessary food and fluid on a regular
daily basis. This process will be monitored and supervised on a daily basis
by the Food Services Supervisor, who will also be responsible for
compliance.

All nursing assistants will observe and encourage food and fluid intake
discussed at Inservice 9-12-89. All intake will be written down on new
Intake Forms which will separate out all food and fluid items. The Charge
Nurse will supervise and monitor nursing assistants to make sure they
encourage residents to eat and to fill out new Intake Forms. New forms
will be in use by 9-25-89.

The Registered Dietitian will do a Basil Energy Evaluation on all residents
who have lost more than 5 Ibs. in a month. This was started on 9-8-89.
The Registered Dietitian will also do a BEE on all residents that have open
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areas. This will be monitored and supervised by the DON. The doctor will
be notified of every 5 Ibs. weight loss in a single month by the Charge
Nurse. The Charge Nurse will also notify the DON of such weight loss.
The BEE will be performed in order to assess resident calorie and protein
needs. The BEE will be performed on the visit after the 5 Ibs. weight loss
is discovered. Residents that have higher protein needs will receive high
protein, high calorie snacks, three times daily. The Registered Dietitian
will be responsible for monitoring assessments and for compliance. Started
9-8-89. The Food Services Supervisor has devised new snack intake
sheets to monitor snack consumption. She will be responsible for
monitoring and compliance. Started 9-8-89.

ALLEGATION #1— INSTANCE #13

The July 26, 1991 survey included a deficiency under F283, referencing federal rule
483.25(c)(1):

Based on the comprehensive assessment of a resident, the facility must
ensure that a resident who enters the facility without pressure sores does
not develop pressure sores unless the individual’s clinical condition
demonstrates that they were unavoidable,

The findings stated:

Resident #45 who returned from the hospital on 6/6/91 had nurses notes
which indicated that the skin was intact with no marks or abrasions. On
6/12/91 a pressure sore documentation sheet was started with nothing
noted in the nurses notes until 6/19/91 which stated “coccyx red”. By
7/3/91 the coccyx had a Stage II pressure sore 2cm in diameter and by
7/19/91 it was a Stage III pressure sore 3cm x 2cm x lcm. Staff had not
followed up on this area when it was still at Stage II on 7/4/91 according to
the Director of Nursing. During this same period the resident had
experienced a 9% weight loss from 6/6/91 to 7/2/91. The care plan
approach was to prevent pressure at all times, however the resident was
observed in a geni-chair with a tray and a hip restraint on 7/24/91 and
7/25/91 for at least an hour over the noon meal period and up again later.
The plan of care had no nutritional approaches for protein supplement to
facilitate healing. During the observations on 7/23/91 the coccyx area was
red and the gluteal area was excoriated.

The facility’s response stated:

All open areas will be monitored daily by the Charge Nurse and
documented weekly by the Charge Nurse. The Director of Nursing will
monitor all open areas periodically and chart findings in the Residents’
chart. The Food Service Supervisor will be consulted for nutritional
approaches and/or for protein supplements for any Resident with open
areas. These approaches will be stated in the Resident’s Plan of Care. This
entire correction will be monitored by the Director of Nursing weekly.
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ALLEGATION #1— INSTANCE #14

The December 30, 1991 survey included a deficiency under F224, referencing federal rule
483.15(e)(2):

A resident has the right to receive notice before the resident’s room or
roommate in the facility is changed.

The findings stated:

Three of seven residents identified by the facility as alert and interviewable
who had recent intrafacility transfers stated that they had not received
advance notice of the transfer.

Resident #31 with multiple coronary diagnosis and a recent hospitalization
was found to have been moved on 11/25/91 without prior notification or

consent, causing the resident distress and anxiety which lasted to the time
of the investigation.

There was no documentation of consent for the move of Resident #38.
Documentation in the record indicated this resident was upset by the move.

There was documentation for consent of the move of Resident #57,
however it was signed by a son of the resident who did not have P.O.A.
This was signed on the day of the move.

The facility’s response stated:

Preparation and executlon of this plan of correction does not constitute and
admission or agreement of this Provider of the truth, facts, or concussions
alleged and set forth in this statement of deficiencies. This plan of
correction is being submitted only in an attempt to settle a dispute between
the Department of Inspections and Appeals and the Provider over whether
or not the deficiency exists.

Notification will be documented in the Resident’s record and will be signed
by the Resident or responsible party. This too will be completed by our
social worker. Our social worker will be responsible for maintaining this
system’s compliance. Our facility social worker will notify the Director of .
Nursing upon completion of these steps. The Director of Nursing will be

responsible for monitoring this system’s compliance and will then check
these steps.

ALLEGATION #1— INSTANCES #15 and #16
The federal “Guidance to Surveyors for Long Term Care Facilities” states:

Residents must, unless clinically contraindicated, have gradual dose

reductions of the antipsychotic drug. The gradual dose reduction should be
under close supervision....

.. While the facility can refer to a physician’s justification as a valid

justiﬁcation for use of a drug, it may not justify the use of a drug, its dose,
its duration, etc. solely on the basis that “the doctor ordered it.”
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The federal guide goes on to indicate that “clinically contraindicated” applies only under
specific criteria to residents with one of 10 listed medical diagnoses, including
schizophrenia, acute psychotic episodes and Huntington’s disease. :

The July 26, 1991 survey included a deficiency under F309, referencing federal rule
483.25(1)(2)(ii):

Based on a comprehensive assessment of a resident, the facility must
ensure that residents who use antipsychotic drugs receive gradual dose
reductions, drug holidays or behavioral programming, unless clinically
contraindicated in an effort to discontinue these drugs.

The findings stated:

1. Resident #31 had an increase in Mellaril dosage from 10mg at bedtime
to 20mg at bedtime on 5/7/91. There was no documented justification
for this medication increase other than “can become agitated at times.”
The resident was also documented as “friendly and cooperative”.

There was no evidence that there had been any previous dose
reduction, drug holidays or that alternative behavior programs had been
used. The resident was observed sleeping, restrained, in her wheelchair
at various times throughout the survey. This resident did not have an
diagnosis to justify the use of Mellaril.

2. Resident #17 had her dosage of Mellaril increased from 50mg daily to
60mg daily on 6/28/91. Documentation on 6/27 and 28/91 stated the
resident was becoming more aggressive, combative with agitation,
however, monthly nursing assessments in March, April, May, June and
July 1991 stated the resident was “usually friendly and cooperative,
pleasant and friendly”. There was no further documentation to justify
this medication increase nor was there an appropriate diagnosis. There
was no documentation of previous dose reductions or drug holiday.

3. Resident #115 had a physician order to increase the dosage of the
psycotropic drug Mellaril from 10mg three times a day to 10mg twice a
day and 25mg at bedtime in April 1991 and then in May of 1991 the
medication was again increased to 10mg in the morning, 20mg later in
the day and 25mg at bedtime. This represents an increase in the total
daily dose from 30mg to 55mg. There was no quantitative
documentation to indicate frequency of behavior problems; at
infrequent intervals it was documented that the resident was
uncooperative and/or combative. The resident had fallen six times after
the medication had been increased. There was no indication of falls
prior to the increase in medication. There was no documentation of
any attempt of dose reduction.

4. Resident #25 had a physician order for Mellaril 10mg three times a day
since admission in June 1990. No attempt had been made to reduce the
dosage of this psychotropic medication. There was no behavior
documented to indicate continued need and was assessed consistently
as friendly, cooperative and pleasant.
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5. Resident #103 had a physician order for Mellaril 25mg three times a
day since at least 9/1/91.% No attempt had been made to reduce this
psychotropic medication.

6. Resident #88 had a current physician order for Mellaril 10mg three
- times per day and 25mg three times per day. This represents an

increase of 45mg since July 1990. The only behaviors documented to
indicate a need for this medication were “restless and nervous” and one
isolated instance of wondering into another residents room. These
documentation’s were intermittent with no quantitative figures to
represent frequency. There was no documentation of previous
attempts at dose reduction. :

The facility’s response stated:

Preparation and execution of this plan of correction does not constitute an
admission or agreement of the Provider of the truth, facts, or conclusions
alleged and set forth in this statement of deficiencies. This plan of
correction is being submitted only in an attempt to settle a dispute between
the Department of Inspections and Appeals and the Provider over whether
or not the deficiency exists. i

Physicians will be notified concerning the possibility of reducing anti-
psychotic drugs that are ordered by the physicians for their Residents. A
record of the Residents’ behaviors will accompany this request. This
notification will be completed by the Director of Nursing by 8-15-91.
Behaviors of all Residents receiving anti-psychotic drugs will be monitored
daily by the Charge Nurse and documented daily by the Charge Nurse on
an anti-psychotic Monthly Flow Record kept in the Cardexes with the
Residents’ medication records. The Director of Nursing will monitor
residents’ behaviors and documentations on the Antipsychotic Monthly
Flow Records two times weekly and record findings in a special monitor
record book. The anti-psychotic Monthly Flow Record will contain
specific behaviors for each Resident receiving anti-psychotic drugs as well
as side effects. Evaluations by the Director of Nursing and physicians will

- be completed on a quarterly basis for all Residents receiving anti-psychotic
drugs for possible reduction or stop orders. The consulting pharmacist will
also monitor dosage of anti-psychotic drugs and the behaviors of the

Residents receiving the drugs on a monthly basis as part of his monthly
medication review.

The next annual survey (August 7, 1992) included a deficiency under F348, referencing
federal rule 483.25(1)(2):

(i) Residents who have not used antipsychotic drugs are not given these
-drugs unless antipsychotic drug therapy is necessary to treat a specific
condition as diagnosed and documented in the clinical record.

2 Since the date of the survey was July 26, 1991, this reference to “9/1/91” appears to be a typographical
error.
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The findings stated:

1.

Based on record review it was noted that the facility failed to assure
that residents were not given antipsychotic drugs when there was no
evidence of a specific condition demonstrating the need for this type of
drug for four of ten residents reviewed who receive antipsychotic

‘medications. Findings include:

Resident #12 was receiving Mellaril 10mg twice a day. The last dose
reduction was 9/4/91. This resident had no behaviors documented and
no specific condition which would necessitate the use of an
antipsychotic drug. This drug was discontinued during the survey.

Resident #21 was receiving Mellaril 10mg every bedtime. This resident
had no behaviors documented and no specific condition which would
demonstrate the need for this type of drug. The director of nursing said
the medication was started back in 1987 because the resident was

climbing over the side rails at night. This medication was discontinued
the 2™ day of the survey.

Resident #79 was receiving Mellaril 50mg. every bedtime. There were
no specific behaviors documented in the residents record to justify this
level of sedation. Although the facility had documentation of
notification of this residents physician on 1/4/92 requesting a dose
reduction it was not responded to until 5/13/92 at which time the
physician denied a dose reduction without explanation, even though
available documentation stated the resident “behavior is fairly calm and
relaxed during the day” and “rests well at night.” On 8/6/92 the
resident was observed to have symptoms of Tardive Dyskenesia
(uncontrolled and irreversible tongue thrust), a direct side effect of
antipsychotic drug use. The residents record and facility personnel did
not reflect or recognize this symptom.

Resident #17 had received Mellaril 10mg. twice a day and 25mg. three
times a day since the dose was reduced 9/7/91. Since that time the
facility had requested twice to have the dose reduced as the resident,
according to documentation, had had only one episode of agitation.
The Physician declined to reduce the dose and the facility failed to
investigate a reason for not reducing the dosage. The pharmacist was
aware of the dosage and behaviors. Neither the pharmacist nor the
medical director were requested to assist in determining why the dose
could not be reduced.

The facility’s response stated;

Preparation and execution of this plan of correction does not constitute an
admission or agreement of this provider of the truth, facts, or conclusions
alleged and set forth in this statement of deficiencies. This plan of
correction is being submitted only in an attempt to settle a dispute between

the Department of Inspections and Appeals over whether or not the
deficiency exists.
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Residents who are on antipsychotic medications for a specified diagnosis or
behavior will be reviewed daily on each shift by the Charge Nurse. When
resident behavior changes so that medication can be reduced, the
interdisciplinary team will discuss the need for drug reduction. The
pharmacist will be notified of behavior changes and the need for reduction.
The physician will be sent a written notice of change in resident’s condition
and a request for a specific reduction by the Asst. D.O.N. Follow-up
telephone calls with the physician for reductions will be done weekly by the
D.O.N. beginning one week after the written notice has been sent until a
reply is obtained. These telephone calls will be documented in the Nurses
Notes by the D.O.IN. Follow up with physicians and pharmacists for drug
reduction requests will be done at least quarterly by the AD.O.N. Ifno
reductions have been received from physicians, the A.D.O.N. will request
that the medical director assist with the reduction plan. This will be
monitored by the D.O.N. monthly. When a new order for antipsychotic
medication is received or a resident is admitted with antipsychotic
medications, an assessment to reduce these medications will be started at
the first care planning conference. This will be monitored by the AD.O.N.

ALLEGATION #1— INSTANCES #17 through #19

Beginning October 1, 1990, both federal and state law mandated the “denial of payment”
remedy for any facility failing to correct any deficiency within 90 days after its discovery
by DIA. The federal mandate is in OBRA 1987 at 42 USC 1396r(h)(2)(C). The state
mandate (as of October 1, 1990) was in 441 IAC 81.19(2)°, which stated:

a. No payment shall be made for newly admitted Medicaid residents when the
following conditions exist:

(1) The facility has failed to correct deficiencies within 90 days. ...

c. A deficiency statement issued by the department of inspections and appeals
shall include information that failure to correct deficiencies within three
months shall result in denial of payment for new admissions. Three days
after the deficiency statement is mailed, the three-month time period shall
begin. [emphasis added]

Review of surveys involving Elmwood Care Centre, as well as Post-Certification Revisit
Reports, indicates DIA did not find the following deficiencies to be corrected within the
required period:

1. One deficiency in the October 5, 1990 survey was not documented as
corrected until February 12, 1991 (approximately four months after the
facility administrator signed and dated the facility’s response on
October 16, 1990.*) This deficiency was tagged as F262.

? This rule was rescinded effective July 1, 1995 and replaced with a rule that produces a nearly identical
mandate. The primary difference is that under the new rule [at 441 IAC 81.40(2), identical to a new
federal rule that became effective July 1, 1995), the mandate does not apply if the deficiency upon revisit
is found to pose no greater risk to resident health or safety than the potential for causing minimal harm.

4 Because DIA’s records do not indicate when deficiency statements were mailed, this review will attempt
to rely on the date the facility signed its response to establish the begin date for the denial of payment
remedy.
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2. Eight deficiencies in the July 26, 1991 survey were not documented as
corrected until February 28, 1992 (approximately six and a half months
after the facility administrator signed and dated the facility’s response
on August 12, 1991.) These deficiencies were tagged as F172, F177,
F203, F309, F310, F340, F436 and F283.

3. Three deficiencies in the August 7, 1992 survey were not documented
as corrected until February 22, 1993 (approximately six months after
 staff had been in-serviced on August 19, 1992, in response to a
particular deficiency, according to the facility’s response.”) These
deficiencies were tagged as F351, F316 and F328.

4. One deficiency in the June 3, 1993 survey was not documented as
corrected until October 22, 1993 (approximately three and a half
months after the facility administrator signed and dated the facility’s
response on July 8, 1993.) This deficiency was tagged as F301.

5. Three deficiencies in the April 20, 1994 survey were not documented as
corrected until August 11, 1994 (approximately three months after the
facility administrator signed and dated the facility’s response on May 9,
1994.) These deficiencies were tagged as F221, F322 and F344.

6. Six deficiencies in the April 5, 1995 survey were not documented as
corrected until September 12, 1995 (approximately three months after
the facility administrator signed and dated the faciiity’s response on

July 6, 1995.5) These deficiencies were tagged as F183, F260, F317,
F367, F377 and F459.

Information received from DIA indicates it did not issue denial of payment in connection
with the facility’s failure to correct these deficiencies within the required period.

ALLEGATION #1— INSTANCE #20

The April 19, 1996 survey included a deficiency under F312, referencing federal rule 42
CFR 483.25(a)(3):

A resident who is unable to carry out activities of daily living receives the

necessary services to maintain good nutrition, grooming, and personal and
oral hygiene.

The findings stated:

® The facility administrator signed and dated the facility’s response on October 26, 1992. However, other
information indicates the facility actually received the statement of deficiencies some time before August
19, 1992 — the facility’s response to a deficiency under F351 states in part, ... On 8-19-92 and 9-24-92
the nurses were in-serviced to the correct procedure for medication administration....” The top of the first
page of the survey states, “Revision as a Result of Informal Conference of October 12, 1992,” which
apparently explains the delay.

6 Similar to example #3 in this list, the cover sheet to this survey states “REVISED,” indicating the
facility appealed some or all of the deficiencies, thereby delaying the facility’s formal plan of correction.
However, unlike example #3, the facility’s response does not include any dates that would appear to
establish the date by which the facility had received the survey.
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Based on surveyor observations and record review, the facility failed to
assure that dependent residents were given services to maintain good
nutrition and grooming Eighteen residents were reviewed and fifteen were
dependent and needed assistance with grooming and/or eating. Problems

were found with caresprovided to four of those fifteen residents. Findings
include:

Nutrition;

1. Resident #13 was ussessed as having a stage two pressure sore,
sustaining a significant weight loss, being incontinent and needing
extensive assistance with grooming and limited assistance with eating.
The resident was observed on 4/16/96 at breakfast from 7:50 until 8:30
am to eat only Y2 of the egg, a few bites of cereal and ¥: of the juice.

The resident was not encouraged or cued or assisted to eat more of his
breakfast.

The resident was observed at breakfast on 4/17/96 at 7:45 a.m. Staff
were observed to assist the tablemate with eating but this resident was
not offered any assistance. At 8:00 am, the resident left the table. The
resident had not eaten any of his breakfast. The resident did not return
to the table and hisbreakfast was taken away at 8:30 am. 7The resident
had sustained a significant weight loss of 11% in the past three
months. Failure to assist the resident in the area of eating resulted in
weight loss and was a risk factor in the formation of a stage two
pressure sore. [emphasis added]

2. Resident #2 was observed at the breakfast table at 7:45 a.m. on
4/17/96. The resident’s breakfast was served at 7:55 a.m. and the
resident was observed to sit and not eat nor be encouraged nor assisted
to eat until 8:10 am. At 8:20 the staff person assisting and/or feeding
the resident left the resident when she’d eaten less than half of the meal.
Failure to assist the resident in a timely fashion placed the resident at
risk for inadequart food intake and potential weight loss.

Grooming:

1. Resident #13 was observed on 4/16/96 to be given incontinence cares
at 9:30 am. The mrse aide cleansed the resident’s rectal area then
cleansed the resident’s penis and abdominal folds in front. At 11:30
am, the resident was observed during incontinence cares and the nurse
aide did not washthe resident’s buttocks or hips which had become
soiled with urine. The resident was next observed at 1:40 pm to be
placed on the toilet. The resident had been incontinent and his buttocks
and hips were notcleansed. The aide did cleanse the scrotum and penis
but used only wam water. Failure to adequately cleanse the resident
after incontinence could result in excoriation of skin and increased
chance of pressure sore formation and discomfort for the resident.
[emphasis added] '

2. Resident #12 wasobserved on 4/16/96 to have been incontinent of
urine. His pants were soaked with urine. The resident’s hips and
buttocks were notcleansed. On 4/17/96 at 9:30 am, the resident was
observed to have been incontinent. The resident was transferred back
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to bed but did not receive any incontinence care. The resident was
observed at 1:15 pm to have been incontinent of urine and stool. The
resident’s rectal area and buttocks were cleansed but the resident’s
penis and abdominal folds were not cleansed. The care plan stated that
the staff were to apply a moisture barrier after the resident received
incontinence care but this was not done any time when incontinence
cares were observed. Failure to adequately cleanse the resident
Jollowing incontinence episodes could result in excoriated skin and
“increases the risk for pressure sore formation. [emphasis added]

3. Resident #6 had exercises and was helped to walk beginning at 3:10
p.m. on 4/16/96. When the resident was assisted out of the wheel chair
for ambulation it was observed that the resident’s trousers were wet
with urine in both the front and back. After ambulation the resident
was assisted back to the wheel chair, was involved in additional activity
with the restorative nursing staff and at 3:30 p.m. was taken to the
dining room to have coffee. At 3:50 p.m. staff returned the resident to
his room and the wet clothes were removed. The residents hips,
buttocks and posterior thighs were washed, however the penis, scrotum
nor abdominal folds were washed. [sic] The resident was observed to
be incontinent of urine again on 4/17/96 at 9:50 a.m., with trousers wet
in the back as well as the front. The resident was taken to his room
where a staff person provided perineal care for the resident, however
only the residents penis and pubic area were washed. The hips and
buttocks were not washed.

Failure to adequately cleanse the resident following incontinence
episodes could result in excoriated skin and increases the risk for
pressure sore formation. Lack of providing opportunity for toileting
also placed the resident at risk for additional episodes of incontinence.
[emphasis added]

The facility’s response stated:

Preparation and execution of a plan of correction does not constitute an
admission or agreement on the part of Elmwood Care Centre of the truth,
facts, or conclusions alleged and set forth in this statement of deficiencies.

F312-1
Nutrition;

Reference Residents #13 and #2: Residents needing dining room assistance
was moved to Assisted Dining room on 4/19/96. Staff are in attendance
and assist at all meals in this area. The meal times will be monitored
weekly by both QARN and Health Services Supervisor for residents who
appear to need assistance for consideration, through the care planning

process, to be transferred to the Assisted Dining area. This surveillance
will be on-going.

F312-2

Grooming:
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Reference Resident #13, #12, and #6: Staff will give adequate incontinence
cares. The process of evaluating all incontenance care staff for
effectiveness of their procedures began immediately upon the Survey Team
departure. The evaluation and training (where indicated) has been very
effective except in one case and that care giver is no longer a member of
our team. All individuals were evaluated by 5/19/96. Inservicing of staffis
on-going (written 4/24/96, discussed at staff meeting and change of shift
conference). There is random monitoring schedule being worked by QARN
and Health Services Supervisor. The Surveyor at Elmwood investigating
ILT96-347 was aware of the effectiveness of this evaluation and training
effort.

Reference Resident #6: Restorative Aids were apprised of necessity of
checking their wards for incontinence before returning them to their
routine. For those needing care, they are to inform responsible CAN of the
residents need. Accomplished 5/10/96 and re-inforced at follow on staff
meeting. Monitoring will be on-going by QARN.
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ALLEGATION #2 — INSTANCE #1

The May 6, 1994 survey included a deficiency under F309, referencing federal rule 42
CFR 483.25:

Each resident must receive and the facility must provide the necessary care
and services to attain or maintain the highest practicable physical, mental,
and psychosocial well-being, in accordance with the comprehensive
assessment and plan of care.

The identical deficiency was included in surveys of March 5, 1992 and November
21, 1991.

The May 6, 1994 findings stated in part:

... The facility staff did not always totally assess and intervene in a timely

manner when there was a change in a resident’s condition.... Findings
include:

1. On 05/03/94, at 9 a.m. Resident #60 was observed to be crying out. A
CAN stated that he was having trouble with his foley catheter. A moderate

amount of bleeding was noted around the catheter site and on the bed
linen.

Documentation indicated that the resident had been found to have a large
amount of bleeding around the catheter site at 1 a.m. on 05/03/94. The
penis was edematous at that time and there was a large amount of blood in
the foley tubing. At 7:30 a.m. the resident was complaining of severe pain
in the lower abdomen. His abdomen was hard and distended and profuse
bleeding continued from around the catheter site. At 8:30 a.m. the resident
continued to have profuse bleeding and severe pain.

The physician’s office was called at 9:15 a.m. and the office staff stated the
doctor was not in yet and would have him call when he arrived at the
office. The doctor returned the call at 11 a.m. and ordered the resident
transferred to the hospital.

The resident was admitted to the local hospital with a diagnosis of

hemorrhagic cystitis and was transferred to another hospital to see a
specialist.

This resident was transferred back to the facility on 05/05/94, with a

diagnosis of neurogenic bladder and a physician’s order to leave the
catheter in.

There had been no vital signs taken on this resident from the time the
bleeding was first observed over ten hours before transfer. There was no

indication the staff had attempted to notify the physician of the bleeding
and pain for eight hours. [emphasis added]



ALLEGATION #2 — INSTANCE #1

The May 6, 1994 survey included a deficiency under F3 09, referencing federal rule 42
CFR 483.25:

Each resident must receive and the facility must provide the necessary care
and services to attain or maintain the highest practicable physical, mental,
and psychosocial well-being, in accordance with the comprehensive
assessment and plan of care.

The identical deficiency was included in surveys of March 5, 1992 and November
21, 1991.

The May 6, 1994 findings stated in part:

... The facility staff did not always totally assess and intervene in a timely

manner when there was a change in a resident’s condition. ... Findings
include:

1. On 05/03/94, at 9 a.m. Resident #60 was observed to be crying out. A
CAN stated that he was having trouble with his foley catheter. A moderate

amount of bleeding was noted around the catheter site and on the bed
linen.

Documentation indicated that the resident had been found to have a large
amount of bleeding around the catheter site at 1 a.m. on 05/03/94. The
penis was edematous at that time and there was a large amount of blood in
the foley tubing. At 7:30 a.m. the resident was com plaining of severe pain
in the lower abdomen. His abdomen was hard and distended and profuse
bleeding continued from around the catheter site. At 8:30 a.m. the resident
continued to have profuse bleeding and severe pain.

The physician’s office was called at 9:15 a.m. and the office staff stated the
doctor was not in yet and would have him call when he arrived at the
office. The doctor returned the call at 11 a.m. and ordered the resident
transferred to the hospital.

The resident was admitted to the local hospital with a diagnosis of

hemorrhagic cystitis and was transferred to another hospital to see a
specialist.

This resident was transferred back to the facility on 05/05/94, with a

diagnosis of neurogenic bladder and a physician’s order to leave the
catheter in.

There had been no vital signs taken on this resident from the time the
bleeding was first observed over ten hours before transfer. There was no

indication the staff had attempted to notify the physician of the bleeding
and pain for eight hours. [emphasis added]



The failure of the facility to totally assess the resident and notify the
physician timely resulted in delay in the provision of needed care and
services and could have resulted in further complications for the resident.
[emphasis added]

2. Resident #1 closed record, was sent to the hospital on 02/15/94, with a
fasting blood sugar of 404. This resident had elevated blood sugars,
ranging from 263 to over 500, since 02/01/94. The physician had been
notified of the abnormal blood sugars and orders were received for low
doses of insulin. The blood sugars continued to be elevated.

This resident expired at the hospital on 02/18/94, three days after
admission, with the cause of death listed as sudden death with electro
mechanical dissociation. [emphasis added]

The facility failed to intervene further when low dosages of insulin were
not controlling the elevated blood sugars. [emphasis added]

3. Resident #3 closed record, sustained a fall on 02/12/94. Vital signs were
taken and neuro checks were done.

It was documented that the resident was very restless, lips and nail beds
cyanotic and skin was cool and clammy to touch on 02/13/94, at 12:45

a.m. Her vital signs were 97.6-110-36 with a blood pressure of 100/58.
Despite continued notation of abnormal vital signs, color pale, etc., there
was no indication an attempt was made to contact the physician until 5
a.m. on 02/14/94, [28 hours later] when a FAX was sent to him. [emphasis
added] The physician responded at 4 p.m. on 2/14/94, and a blood sugar
was drawn at that time. The doctor requested that the resident be sent to
the clinic the following day. The resident continued to be sweaty, have an
unsteady gait and was weak. '

The clinic was notified that the resident would not be able to be sent to the
clinic on 02/15/94, due to not having a ride.

The resident was sent to the clinic at 9:45 a.m. on 02/16/94, (three days

after significant problems noted) and was admitted to the hospital at 12:30
p.m.

The physician when interviewed per telephone stated that the resident was

having tachycardia, elevated temperature, and elevated white blood count
when he arrived at the clinic.

The resident died at the hospital on 03/07/94 with the number one cause of
death being renal failure.

The failure of the facility to totally assess the resident and notify the
physician timely resulted in delay in the provision of needed care and
services which could have contributed to his death. [emphasis added]’

! About two weeks after this resident’s death, Charles Sweeney, then-director of DIA, was quoted in an
article in the Des Moines Register: “We don’t believe the quality of care is deteriorating. We don’t
believe regulation is too lax. We have nursing homes screaming at us all the time that regulation is too



4. Resident #63 sustained a fall on 11/28/93, at 3:45 a.m. The only injuries
noted at that time was a 1 cm. laceration by the left outer eye. Vital signs
and neurochecks were taken and found to be in the normal range.

There was no record of the physician being notified until 11/29/93 at 10:15
a.m. of the resident’s fall and complaints of left arm and wrist pain (there

had been no notation in the medical record until 8:00 a.m. about any pain in
the arm area).

The physician returned the call at 12:15 p.m. and ordered the resident be
brought to the clinic for an x-ray of the left arm, wrist, and hand.

The next entry was at 4:35 p.m. when the family was called but could not
be reached. At 6:40 p.m. a relative was contacted. That relative stated no
family member was able to take the resident to get x-rays taken, “Will pass
on to 7-3 shift to make transportation arrangements in a.m. Resident
complaining of slight left wrist pain”. Oral pain medication was given.

The resident was taken to the clinic at 3:30 p.m. on 11/30/93, by a staff
member for x-rays. The resident returned to the facility at 5:15 p.m. with
an order to wear a wrist splint continuously except when bathing and re-x-
ray left wrist in 7-10 days. The resident had sustained a sprain in the fall
and this was the same wrist that had been fractured immediately prior to
her admission which had required hospitalization.

The failure of the facility to totally assess the resident, notify the physician
timely, and then get her to the clinic resulted in delay in the provision of
needed care and services. The delay in treatment of the injury to the wrist
caused this resident to suffer needless pain. [emphasis added]

The facility’s response stated:

Preparaﬁon and execution of this plan of correction should not be
construed as an admission of the deficiencies cited - and on all following
pages....

A nurses’ meeting will be held weekly for three months to address “total
assessments and intervention in a timely manner.” Prompt transportation
will be provided for residents for appointments and when physician

ordered. This area will be monitored closely by DON and reported to
ADM.

DIA took no enforcement action as a result of this deficiency or the other 10 found at the
May 6, 1994 survey.

When asked why it took no enforcement action in connection with this deficiency, DIA
provided a written response stating:

Unknown. The program coordinator was out of the office and not
involved in processing survey findings.

rigid. And we certainly see no signs that due to the quality of care that people are dying....” [emphasis
added]



ALLEGATION #2 — INSTANCES #2 and #3

The December 18, 1992 survey included a deficiency under F351, referencing federal rule
42 CFR 483.25(m)(2):

(m) Medication errors. The facility must ensure that--
... (2) Residents are free of any significant medication errors.

This was the second straight survey to include this deficiency — it was included the month

before in the November 9, 1992 survey and the year prior in the November 21, 1991
survey.

The federal “Guidance to Surveyors for Long Term Care Facilities,” states in part:

“Significant medication error’” means one which causes the resident
discomfort or jeopardizes his or her health and safety....

... The relative significance of medication errors is a matter of professional
judgment....

The December 18, 1992 findings stated:

Based on closed record review, it was determined that the facility made a

significant medication error on one of the five closed records reviewed.
Findings include:

1. Resident #1°s closed record revealed delays in initiation of antibiotics

ordered for prevention and treatment of an infected arm. Please reference
F0164 item 3.

Item 3 of F164 stated:

The closed record of Resident #4 noted that on 11/27/92 at 7:30 pm the
resident returned from the hospital after treatment for an injury resulting
from a human bite. The physician ordered Augmentin 250mg to be taken
three times a day and a note to return to E.R. with any sign of infection.
The resident did not receive the first dose of the antibiotic until 12 noon on
11/28/92, seventeen hours after the medication was ordered. There was no
documentation that the physician was notified of that time lapse.

There were notes of inflammation, swelling and yellow drainage beginning
11/28/92. There was no indication a physician was contacted until a call
was made to the clinic 11/30/92, at 10 a.m. with a followup appointment at
2:30 p.m. The physician changed the antibiotic to Amoxicillin 500 mgm.
three times a day. According to the medication administration record, the

medication was not started until 8 a.m. the following day, about 16 hours
later.

There were no descriptions of the site from 11/30/92, until 7 p.m.
12/02/92, when the physician was notified that the left hand was swollen
and there was a reddened area under the left forearm. The physician
changed the antibiotic to Cipro twice a day.



At 6 a.m. on 12/07/92, the nursing notes describe the left hand and fingers
as swollen with 1 plus edema and the arm was warm to touch and very

- tender. At 10 a.m. a call was made to the physician at which time there
was a notation of a 4cm. draining area and that the left arm was three times
larger than the right. At 12:40 p.m. a physician called and requested to see
the resident. His notes indicated the resident had been seen in the
emergency room 11/29/92, for a bite but the resident did not get the
medication ordered “for twenty four hours at which time the wound was
red, swollen, and pussy”. He described the arm on 12/07/92 as “swollen
and erthematous from mid arm through elbow- skin dusky over radial
surfaces of forearm. Open area radial aspect of left hand and proximal
forearm”. He admitted the resident to the hospital with cellulitis and for
tredtment with intravenous antibiotics.

The facility’s response stated:

Residents are free from any significant medication errors. This will be met
by:

All doctor’s orders will be reviewed by the DON or designated RN in a
timely manner for completeness. All phone orders are reviewed before sent
to physician. DON or designated RN will follow-up with each doctor’s
order to verify proper documentation.

Addendum to F0351 for survey on 12/18/92. DON will inform nurses of
this deficiency at scheduled staff meeting 1/8/93 and advise of importance
of no delays in medication administration. DON will assure that nurses
notify pharmacist who is on call (if med is order after hours) and obtain
medication as soon as possible. If nurse cannot contact pharmacist they
will be required to notify DON when a new med is ordered.

Use of “Pharmacy Communication Sheet” will be implemented by 1/11/93.
(see attachment).

Item 3 of F164 was also cross-referenced in the December 18, 1992 survey to F299 — a
deficiency involving the need to meet “professional standards of quality” — as follows:

The closed record of Resident #4 revealed lack of ongoing assessment and

intervention including starting the antibiotics ordered in a timely manner.
Reference F0164 item 3.

The December 18, 1992 findings under F299 referenced problems involving three other
residents.

After the previous survey, November 9, 1992, DIA fined the facility $500 for a deficiency
under F299. The fining and citation report required the facility to correct it “upon
receipt.” But since it was found again December 18, 1992, DIA issued a mandatory $50
per day fine until the facility corrected it. The fining and citation log kept by DIA
indicates the $50 per day fine became effective when the facility received the notice

December 28, 1992. It was rescinded December 30, 1992 when DIA found the deficiency
had been corrected, for a total new fine of $100.



DIA took no other enforcement action as a result of the December 18, 1992 survey, which

included a total of seven deficiencies, including the one under F351 (significant medication
erTor).

The next survey, February 3, 1993, included the identical deficiency. The findings stated:

Based on review of incident reports and open/closed medical records it was
determined that the facility was not free of any significant medication error.
Two of ten medical records reviewed revealed significant medication error.
Findings include:

1. The closed medical record of Resident #76 revealed that he/she had
received Keflex 250 milligrams at 8:00 am on 12/25/92 in error. The
medication had been prescribed for another resident with the same last
name and had been placed in the wrong drawer.

Review of the open record of Resident #53 indicated that the Keflex was
ordered on 12/18/92 and should have been discontinued when Resident
#53 was hospitalized 12/20/92.

2. Resident #1 returned to the facility from the hospital on 01/19/93 with new
orders for Diabeta 2.5 milligrams to be given three times a day. The order
prior to hospitalization read: Diabeta 5 milligrams 1/2 tablet at 8:00 am and
1 tablet at noon and 5:00 pm.

Due to a mix-up, the resident received 7.5 milligrams of the Diabeta at 8:00
am and noon on 01/22/93 prior to the recognition of the error.

The facility’s response stated:

Preparation and execution of these plans of correction should not be
construed as an admission of the deficiencies cited.

An inservice to be given on 2-18-93 by the DON - the facility pharmacist is
going to be present and will also observe med passes. This will be
monitored by the DON and administrator.

DIA took no enforcement action as a result of this deficiency or the other one found at the
February 3, 1993 survey.

ALLEGATION #2— INSTANCE #4

The September 17, 1992 survey included a deficiency under F354, referencing federal rule
42 CFR 483.30(a)(1):

(1) The facility must provide services by sufficient numbers of each of the
following types of personnel on a 24-hour basis to provide nursing care
to all residents in accordance with resident care plans:

(i) Except when waived under paragraph (c) of this section, licensed
nurses; and



(ii) Other nursing personnel.
The federal “Guidance to Surveyors for Long Term Care Facilities” states in part:

... A deficiency concerning staffing should ordinarily provide examples of
care deficits caused by insufficient quantity and quality of staff. If,
however, inadequate staff (either the number or category) presents a clear
threat to resident care, even when adverse effects have not occurred, or
there is a lack of residents reaching their highest practicable level of well-

being, cite this as a deficiency. Provide specific documentation of the
threat.

...° Do residents, family, and ombudsmen report insufficient staff to meet
resident needs?

° Are staff responsive to residents’ needs for assistance, and call bells
answered promptly?

° Do residents have difficulty in locating a staff member when the need
arises, or do call bells go unanswered?

This was the fifth straight survey to include this identical deficiency. It was previously
cited on the surveys of October 3, 1991; November 21, 1991; March S, 1992; and June

30, 1992. PCRRs following those surveys indicate the deficiency was found to be
corrected once, on March 24, 1992.

The September 17, 1992 findings stated:

1. Based on resident interview and observation it was determined that the

facility failed to provide sufficient nursing care to meet the needs of the
residents. Findings include:

a. 10 residents interviewed indicated that staff did not respond to call
lights promptly. They sometimes had to wait for 1 to 1.5 hours.? This
time frame was ordinary for weekends. Numerous times during the
week days the waiting period was 30 minutes. The residents indicated
the 3-11 shift was the worst. The hours of 10 pm to 11 pm was the
roughest time period. The staff often had to go to the other wings to
get help. The residents felt that the B wing had the most problem with
call lights not being promptly answered.

b. Resident interviews revealed that staff offer assistance to go to the
bathroom after meals but there was a prolonged waiting period.

c. 5 of 10 residents interviewed indicated that they did not receive 2 baths
per week.

d. Residents #6 and 13, did not have call light cords within reach on
09/08/92.

e. Resident #41 did not have a call cord available to him on 09/08/92.
The wall receptacle had but one string that was attached to the

roommate’s bedrail. The resident was calling out for help. [emphasis
added]

2 A wait of 50 minutes was reported by one resident in the previous survey’s findings.



f. Refer also to F03 19 [facility-acquired pressure sores, for which DIA
issued a $300, Class II citation], 0322 [treatment and services for
residents who are incontinent of bladder, for which DIA issued a 3300,
Class II citation}, 0323 [reduction in residents’ range of motion}, 0330
[adequate supervision and assistance to prevent accidents].

g. Refer to F0242 Item 3 and F0314. [F0242 Item 3 stated, “Resident
interviews revealed that dependent residents were not allowed to go
- outside the building for fresh air because of shortage of staff] and
F0314 [which stated in part, “... the facility failed to provide sufficient
staff assistance to supervise four of six residents that needed
assistance and/or encouragement to consume their meals...."” ]

The facility’s response stated:

Preparation and execution of this Plan of Correction should not be
construed as an admission of the deficiencies cited.

Facility is currently using an employment agency to search for and obtain
new employees for the facility and has been running ads for staff. Facility
has hired new employees since survey visit. The use of the employment
agency will be used on an ongoing basis to assure qualified staffing.
Staffing will be monitored by Dept. heads and Adm. on an on-going basis.
A weekend incentive program to encourage staffing on weekends has been

implemented. Employee evaluations have been done and raises given to
increase and retain staff.

DIA took no enforcement action as a result of this deficiency. DIA did issue two Class IT
citations, both with $300 fines, following the same survey for deficiencies involving

prevention of pressure sores and care for incontinent residents. DIA found a total of 20
deficiencies in the survey.

When asked why it took no enforcement action in connection with this deficiency, DIA
provided a written response stating:

Inadequate staffing is cited when supported by care outcomes. The facility
was fined for deficiencies in incontinence and pressure sores. The
determination sheet indicated surveyors identified the underlying problem
was related to staff training and turnover. The determination sheet is part
of the documentation presented during the determination meeting.
[emphasis added]

ALLEGATION #2— INSTANCE #5

The September 17, 1992 survey included a deficiency under F496, referencing federal rule
42 CFR 483.75()(2):

A facility must not use any individual working in the facility as a nurse aide
for more than 4 months, on a full-time basis unless:

() That individual is competent to provide nursing and nursing related
services; and



(i) (A) That individual has completed a training and competency evaluation
program, or a competency evaluation program approved by the State as
meeting the requirements of §§483.151-483.154 of this part; or

(B) That individual has been deemed or determined competent as provided
in §483.150(a) and (b).

The federal “Guidance to Surveyors for Long Term Care Facilities” states in part:

Facilities may use, as nurse aides, any individuals who have successfully
completed either a nurse aide training and competency evaluation program
or a competency evaluation program. However, if an individual has not
completed a program at the time of employment, a facility may only use
that individual as a nurse aide if the individual is in a nurse aide training and
competency evaluation program (not a competency evaluation program

alone) and that individual is a permanent employee in his or her first four
months in the facility.

Facilities may not use non-permanent employees as nurse aides unless they
have either completed a training and competency evaluation program, or a
competency evaluation program.

The findings stated:

1. Based on review of personnel records and incident reports, it was
determined that the facility failed to ensure that newly hired nurse’s

aides had completed the required training and competency evaluation.
These findings include:

a. Five out of six nurses aides hired did not have the required 16 hour

training before hands on contact with residents were made. (staff
members #2,3,4,5 and 6)

b. Six out of six newly hired nurses aides were not enrolled in a required
nurse aide training and competency evaluation program.

c. Two out of two newly hired certified nurses aides hired did not have
documentation of completion of certification or competency evaluation
program. (Staff members #7 and 8.)

d. Review of incident reports revealed on 07/08/92, resident #64 was
getting ready for bed with the assist of an aide. When the aide pulled
the resident’s shirt off, the resident’s arm was caught on the

wheelchair resulting in a 3 cm skin tear at the elbow area. [emphasis
added]

e. Review of incident reports revealed that on 07/09/92 at 5 pm, Resident
#82 received a skin tear to the right outer elbow when a nurse aide
attempted to put the resident to bed. [emphasis added]

£ Review of incident reports revealed that on 7/14/92 at 8:30 a.m., it was
necessary to lower resident #62 to the floor. The following injuries
were noted: the right eyelid was red and swollen and there was a one
inch bruise encircling the right wrist. [emphasis added]



g. Review of incident reports revealed that on 7/13/92 at 2:45 p.m.,
resident #49 was in a wheelchair and the staff member bumped the
resident's arm upon exiting the room, resulting in a 1 cm skin tear on
the right elbow. [emphasis added]

h. Closed record review revealed that on 7/22/92 at 6:40 p.m., two aides
were lifting resident #82 from the geri chair to the commode. The
nurses aides heard a “pop sound, like the resident’s collar bone

‘popped.” The resident was sent to the hospital and returned with a
sling and physician’s orders to see a specialist on 7/23/92. On 7/23/92,
when the resident returned from the specialist, iz was noted there may
be a hair-line fracture of the shoulder. [emphasis added]

i. Personnel records reviewed that on 5/23/92, a resident was observed
being pushed in a wheelchair by staff member #10 and the resident's
Jeet were bent backwards under the wheelchair. The resident’s feet

were noted to be ran over with the wheelchair wheels. [emphasis
added]

j. Review of incident report and observations indicated 4 residents
received skin tears and bruises from unknown origin.

k. There were 5 incidents of falls and or minor injury noted in July and
August related to staff assisted ambulation and/or transfer.

The facility’s response stated:

Preparation and execution of this Plan of Correction should not be
construed as an admission of the deficiencies cited.

DON, ADON will get all appropriate documentation from newly hired
CNAs. Sixteen hour nurse aide training program was held 10/2-3. Five
people were enrolled and completed the 16 hour training. A second 16
hour class will be held 10/16-17 for employees hired without training since
survey. Remainder of 75 hour CNA class is scheduled to being 10-19.
DON and ADON will monitor newly hired nurse aides for completion of
the 16 hour nurse aide training. Newly hired nurse aides without
appropriate training are working as auxilary aides and will not do hands on
care until they obtain 16 hours of training and are enrolled in the 75 hour

CNA class. Nurse aides were enrolled as soon as a class was offered
within our area.

DIA took no enforcement action as a result of this deficiency. DIA did issue two Class II
citations, both with a $300 fine, following the same survey for deficiencies involving

prevention of pressure sores and care for incontinent residents. DIA found a total of 20
deficiencies in the survey.

When asked why it took no enforcement action in connection with this deficiency, DIA
provided a written response stating:

In November of 1992 [Ombudsman'’s note: following the next survey], we
did cite the facility for nurse aide care issues by citing [state rule]
58.20(2)(3) which holds the Director of Nursing accountable for care
provided in the facility.

10



ALLEGATION #2— INSTANCES #6 and #7

The May 20, 1993 survey included a deficiency under F331, referencing federal rule 42
CFR 483.25(i)(1):

Based on a resident’s comprehensive assessment, the facility must ensure
that a resident ... maintains acceptable parameters of nutritional status,
such as body weight and protein levels, unless the resident’s clinical
condition demonstrates that this is not possible.

Previous surveys indicate the identical deficiency was also cited at the March 5,
1992 and November 21, 1991 surveys (under F296, the predecessor to F331))

The May 20, 1993 findings stated:

Based on review of weight records and resident records, it was determined
that the facility did not ensure that each resident maintained acceptable
parameters of nutritional status, such as body weight. Seventeen of 69
residents showed weight loss since January 1993. Five of the seventeen
showed severe weight loss. [emphasis added] Findings include:

1. Resident #55 was admitted to the facility 04/05/93 and weighed 138.5
pounds. The resident showed a severe weight loss in May of 7% and was
hospitalized May 11, 1993 with a diagnosis of “malnutrition with
significant recent weight loss, and altered mental status.”

The resident stated that he could not feed himself because he shook so bad
and staff did not assist him very often. Family indicated that the resident
was sometimes scolded for spilling his food and fluids. [emphasis added]

2. Resident #58 showed a weight loss of 16.5% in a three month period of
time. The resident was hospitalized on January 14, 1993, and was
diagnosed with a closed supra condylar fracture on the left femur resulting
from a fall from the wheelchair. On 05/07/93, the resident developed an
open area on the left knee which was diagnosed as a spikula (bone
fragment) from the fracture. That same day the doctor was notified of a 9
V2 pound weight loss in the past month. The resident had a poor appetite,
loose stools and emesis at times, pain, and also was treated since 04/ 19/93,
with three different antibiotics for a urinary tract infection.

She was receiving medications for pain as well as the antibiotics and had a
history of chronic gastritis which could explain the nausea and lack of
appetite.

On 05/18/93, an order was obtained for Compazine for nausea. Refer also
to F0299 Item 2. [Which stated as follows: “Resident #58, with a history
of chronic gastritis, was hospitalized in January, 1993, for a fracture of the
left femur resulting from a fall from the wheelchair. From J anuary through
April the resident lost twelve pounds or a loss of 8% of her body weight.
On 05/07/93, the resident developed an open area on the left knee as a
result of a bone fragment from the fracture. The physician was also
notified of a 9% pound weight loss from April to May, for a loss of 24",
pounds since January. The resident was documented as having a poor
appetite, nausea and vomiting and loose stools. The resident had been
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receiving pain medications for the leg fracture, and antibiotics since
04/19/93, for a urinary tract infection. The resident had not been assessed
for the relation these medications could have to her nausea and vomiting in

view of her history of gastritis. On 05/18/93, an order was obtained for
Compazine for nausea.”]

3. Resident #53 had a weight loss of 18.2% in three months. The resident
was hospitalized on 02/18/93, and diagnosed with a fracture of the tibia
and fibia of the right leg. The resident returned from the hospital with a
large open area on the back of the right leg and heel. The resident’s diet
was changed on 04/08/93, to an 1800 calorie ADA pureed diet with 4
ounces of house supplement. The resident was also ordered to receive a
multiple vitamin with zinc at that time.

On 04/15/93, the physician ordered a speech evaluation due to the resident
chewing food and spitting it out. Medlink Management was notified on
04/22/93, (one week later) regarding the order for the evaluation. A
therapist visited the facility on 04/23/93, and stated he would return the
first of the week to evaluate the resident. The therapist did not return until
05/18/93. There was no documentation on the record regarding the
evaluation and the therapist indicated the evaluation was not yet completed
when the surveyor visited with him.

At the time of the investigation the resident was still taking food and fluids
poorly.

Refer also to F287 Item 4.

4. Resident #48 had a weight loss of 11.6% in three months. This resident

also had a hospital acquired pressure sore while he was being treated for
medication adjustment.

5. Resident #36 had a 9% weight loss in four months. This resident had
sustained a fractured pelvis on 04/23/93, from a fall from the wheelchair
after wandering outside of the facility.

Refer also to FO287 Item 5 and F0330 Item 1.
The facility’s response stated:

Preparation and execution of this plan of correction should not be
construed as an admission of the deficiencies cited - and on all of the
following pages.

A. The consultant nurse and the Health Services Supervisor will review the

facility’s policy and procedures regarding resident weight maintenance by
6-21-93.

B. The consultant nurse will incorporate into her training program the role
and expectations of each member of the nursing department staff in support
of the weight maintenance program no later than 6-21-93.

l()l. The QA nurse will be assigned to monitor this deficiency on an on-going
asis.
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DIA took no enforcement action as a result of this deficiency. In total, the May 20, 1993

survey included 19 deficiencies. DIA did take several enforcement actions as a result of
other deficiencies involving failure to:

1. Prevent pressure sores: Class II citation with a $1,500 trebled fine.

2. Adequately care for incontinent residents: Class II citation with a
$1,200 trebled fine.

3. Adequately assess residents: Class I citation with a $900 trebled fine.
4. Adequately supervise residents: Class II citation with a $500 fine.
5. Assume responsibility for overall operation: Class III citation, no fine.

In addition, DIA initiated proceedings to revoke the facility’s license and recommended

DHS terminate the facility’s Medicaid contract effective August 18, 1993 (about three
montbhs later).?

When asked why it took no enforcement action in connection with this deficiency, DIA
provided a written response stating, “Unknown.”

The next annual survey (June 20, 1994) included a deficiency under F3 17, referencing
federal rule 483.25(a)(3):

A resident who is unable to carry out activities of daily living receives the

necessary services to maintain good nutrition, grooming, and personal and
oral hygiene.

The findings stated:

Based upon review of sixteen (16) residents with identified weight loss
and/or low body weight and observation at meal time at three (3) of three
(3) meals, the facility failed to ensure that residents were provided the
necessary services to maintain good nutrition.

Findings include:

A. Based on the complaint concerning weight losses among residents, a
review of facility monthly weight records was conducted. Sixteen (16)
residents were targeted for further review. Five (5) of the sixteen (16)
identified unplanned weight losses and/or low body weights were found
to be avoidable and significant.

Examples are as follows:

1. Resident #44 had sustained a 9.9 percent loss of body weight in the
period from 1/94 to 6/94 and a 6.3 percent weight loss in the last
month. A review of the Dietary Assessment indicated that the weight

* Both of these actions were later rescinded. The license revocation action, was rescinded July 14, 1993
“based on the findings of the revisit of July 2, 1993,” according to a subsequent DIA notice to the facility.
The Medicaid termination action was rescinded effective August 6, 1993 (before going into effect)
according to an August 20, 1993 letter to the facility from DHS.
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loss was caused by the presence of a pressure sore. Though the weight
loss was a gradual one over a period of time, no nutritional
interventions were planned to prevent weight loss and promote the
healing of the pressure sore. A comparison of estimated caloric and
protein needs and actual daily food intake had not been completed to
assist in planning additional nutritional support needed.

. Resident #42 had sustained a 16 and % pound or 8.9 percent loss of

-body weight in the four (4) month period from 2/94 to 6/94. Thirteen
(13) pounds of 7.7 percent of this weight loss occurred in a one (1)
month period from 2/94 to 3/94. This resident was on renal dialysts.
The Dietary Assessment stated that this weight loss was due to the
dialysis. Persons on dialysis do experience daily fluctuations in weight,
yet the weight loss of this resident was a gradual continual one over a
period of time. The Dietary Assessment of 4/13/94 recommended that
a sandwich be added for a snack if the weight loss continued. A review
of the facility nourishment list indicated that this had not been done.
There was no documentation available that further interventions had
been planned to avoid this weight loss or that communication had been
established with the professional staff where the resident was receiving
dialysis concerning possible causes or resolution.

. Resident #47 had a 19 and % pound or 12.2 percent loss of body
weight in the period from 10/93 to 6/94. At the noon and evening meal
on 6/14/94, this resident was observed to consume approximately fifty
(50) percent of the meal and to receive minimal and sporadic prompting
to eat. The current comprehensive plan of care indicated the resident
was to receive a supplement at each meal, but there was no plan for
monitoring or assistance at meal time. The weight loss of this resident
was a gradual one over an extended period of time and the facility had
not continued to reassess the interventions offered.

. Resident #63 had sustained an eight (8) pound or 9.5 percent loss of
body weight since admission in 1/94. The resident was at a low body
weight of 84 pounds when admitted and continued a gradual weight
loss to 76 pounds in 6/94. When observed at three (3) of three (3)
meals, the resident received minimal encouragement or assistance to
eat. This resident is blind and was not always told the location of food
at the beginning of the meal. The comprehensive plan of care
indicated the resident should be assisted at meals. [emphasis added]

. Resident #75 had sustained an 8.8 percent loss of body weight in the
period from 1/94 to 6/94. When observed at the evening meal on
6/14/94, the resident received minimal cueing or assistance and
consumed approximately fifty (50) percent of the meal. The Dietary
Assessment of 4/26/94 indicated that the resident needed more
encouragement at meal time.

. Based on observation and staff and resident interviews, the facility
failed to provided oral and or dental care to 7 of 9 residents observed
for morning cares on 6/14/94.

. Resident #71 did not have the dentures taken out or oral cares when
assisted to get ready for bed on 6/13/94 and at 5:10 AM on 6/14/94 the
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dentures were still in the mouth. The resident complained that staff did
not know how to care for the elderly and were in such a hurry to go
home, that they didn’t even finish getting her ready for bed.

2. Resident #72 did not have her dentures taken out or oral cares before
being assisted to get ready for bed on 6/13/94 and the dentures were
observed to be in the mouth at 6:00 AM 6/14/94 when gottenup. This
resident said she would prefer to have the dentures removed at night.

"Resident #45 was observed at 6:15 AM on 6/14/94 with dentures in the
mouth. According to staff, this resident had not had the dentures
removed before being assisted to go to bed. This resident was in the
special care unit for residents with confusion.

3. Resident #48 was observed at 6:40 AM on 6/14/94 to have a container
for dentures and staff reported that he wore dentures but these dentures
were not in the denture cup and could not be found.

4. Resident #21, was observed at 6:30 AM on 6/14/94. The staff member
assisted the resident to wash and dress prior to breakfast, however no
oral care was provided. The resident had her natural teeth.

5. Resident #16, was observed to receive AM cares (assisted by the staff

to toilet, wash, dress, comb hair), at 5:40 AM on 6/ 14/94, however no
oral care was provided.

6. Resident #29 was observed on 6/15/94 at 1010 with a thick build up of
white substance between the teeth and along the gum line. When

reported to the Director of Nursing she confirmed that the teeth had
not yet been brushed.

Failure to provide proper oral care or cleaning of dentures could result in
sore gums and/or deterioration of natural teeth with problems chewing,

The facility’s response stated:

Dietitian Consultant and FSS [food service supervisor] will review intake
as related to weight loss. Weekly weights on residents who have potential
for weight loss will be charted and identified. A monthly chart will be
posted in DON’s [director of nursing’s] office and FSS’s office to monitor
gradual weight loss also. Nutritional interventions will be done,

Monitored by FSS. Dietician reports to ADM.

ALLEGATION #2 — INSTANCE #8

The June 20, 1994 survey included a deficiency under F446, referencing federal rule
483.65(b)(3):

The facility must require staff to wash their hands after each direct resident
contact for which hand washing is indicated by accepted professional
practice.
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The findings stated:

Based on observations of resident cares on the front unit, staff members did
not always wash their hands before and/or after providing resident cares.
Problems were noted on 2 of 9 observations of residents receiving

incontinency cares and 1 of 2 residents observed to be repositioned in bed.
Findings include;

1. -Resident #27, was observed at 4:40 p.m. on 06/15/94, to be incontinent
of feces and urine. The two staff members caring for the resident were
observed to wear the same gloves to wash, dress, and transfer the
resident into a ‘wheelchair and then comb the resident’s hair. The staff

members did not wash their hands until after finishing all of the
resident’s cares.

2. Resident #22 was observed at 2:50 a.m. on 06/14/94, to be given
incontinency care. The staff member was observed to carry the soiled
linen from the room and place it into the soiled linen bag. The staff

member then went to assist another resident without first washing her
hands.

3. A staff member was observed on 06/14/94, at 3:45 a.m. to reposition
Resident #38, inbed. The staff member then went directly to Resident

#29, without washing her hands and checked the resident for
incontinency.

The practices described above can lead to spread of infections.

The facility’s response stated:

An inservice will be held in small groups regarding proper hand-washing.
The importance of handwashing has been stressed to prevent infections.
This documentationwill be placed in employees files. Monitored by DON.

The same survey included asimilar deficiency under F447, referencing federal rule
483.645(c):

Linens. Personnel must handle, store, process, and transport linens so as to
prevent the spread of infection.

The findings stated:

Based on observations of resident cares, the facility failed to handle linens

in a manner to prevent the possible spread of infection. Based on 5 of 9
observations of resident incontinency care.

1. Resident #32, was observed at 3:55 AM on 6/14/94 to be incontinent
of urine. The wet incontinent bed pad was placed on the floor. The
wet washcloth used for cleansing the resident was placed on the
dresser. After commpleting the resident cares the staff member picked
up the pad off the floor and the washcloths off the dresser and clutched
the linens against her uniform while carrying the linens from the room.
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2. Resident #34, was observed at 4:00 AM on 6/14/94 to be incontinent
of urine and feces. The feces was smeared over the resident’s buttocks,
thighs, perineum and hands. The bed incontinent pad, top sheet and
resident gown were placed on the floor. The linens were then picked

up from the floor and placed on the resident’s bottom sheet which was
not changed.

3. Resident #5, was observed at 3:20 AM on 6/14/94 to be incontinent of
“urine and had feces smeared over her hands, elbow, perineum and
buttocks. The resident was transported to the shower room and given

a shower. The soiled bath linens were placed on the floor in the shower
room,

4. Resident #27, was observed at 5:30 AM on 6/14/94 to be incontinent
of urine. A staff member placed the wet top sheet and blanket on the
floor. The resident then began to urinate and a folded gown was placed
over the front of the resident to catch the urine. Then the soaked gown
was thrown on the floor. The incontinent pad and washcloth used to
wash the resident were also placed on the floor.

5. At 3:03 am on 6/14/94 Resident # 21 was observed to be incontinent of

feces. The staff member caring for the resident placed the soiled bed
pad on the floor.

The failure to properly handle the linens by placing them on the floor or
bedstand may result in the spread of infection and odors,

The facility’s response stated:

We are conducting small group inservices regarding transporting and
placement of soiled linens and the importance of to prevent the spread of
infections. Bags will be taken into rooms to place soiled linens in; then
transported directly to laundry area. Monitored by DON.

ALLEGATION #2— INSTANCES #9 through #13

Beginning October 1, 1990, both federal and state law mandated the “denial of payment”
remedy for any facility failing to correct any deficiency within 90 days after its discovery
by DIA. The federal mandate is in OBRA 1987 at 42 USC 1396r(h)(2)(C). The state
mandate (as of October 1, 1990) was in 441 IAC 81.19(2)*, which stated:

a. No payment shall be made for newly admitted Medicaid residents when the
following conditions exist;

(1) The facility has failed to correct deficiencies within 90 days....

* This rule was rescinded effective July 1, 1995 and replaced with a rule that produces a nearly identical
mandate. The primary difference is that under the new rule [at 441 IAC 81.40(2)], the mandate does not

apply if the deficiency upon revisit is found to pose no greater risk to resident health or safety than the
potential for causing minimal harm.
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c. A deficiency statement issued by the department of inspections and appeals
shall include information that failure to correct deficiencies within three
months shall result in denial of payment for new admissions. Three days

after the deficiency statement is mailed, the three-month time period shall
begin. [emphasis ad ded]

Review of information provided by DIA indicates the denial of payment mandate was
applied twice during this review of DIA’s oversight of Mahaska Manor:

1. Based on the findings of the March 5, 1992 survey — which included
deficiencies under F284, F296 and F505, none of which had been found
to be corrected since inclusion in the November 21, 1991 survey —
DIA recommended DHS deny payment for new Medicaid admissions.
According to a document titled, “Mahaska Manor History,” the denial
of payment was to be effective March 31, 1992. It was rescinded on

March 24, 1992, based on a finding the deficiencies were corrected, the
document states.

2. Based on the findings of the March 12, 1993 survey — which included
a deficiency under F351, which had not been found to be corrected
since inclusion in the November 9, 1992 survey — DIA recommended
DHS deny payment for new Medicaid admissions. The denial of
payment was effective April 9, 1993, according to an April 20, 1993
letter from DH'S to the facility. A PCRR indicates the deficiency was
found to be corrected on July 2, 1993, and the denial of payment action
was rescinded effective August 6, 1993, according to an August 20,
1993 letter from DHES to the facility.

Review of surveys involving Mahaska Manor, as well as Post-Certification Revisit

Reports, indicates DIA did mot find the following deficiencies to be corrected within the
required period:

1. In the first instance described above, the deficiency referenced under
F505 had previously been included in the October 3, 1991 survey. The
facility administrator signed and dated the facility’s response on
October 30, 1991, indicating the deficiency was mandated to be
corrected no later than January 30, 1993.” The deficiency was not
documented as corrected until March 24, 1993.

2. Four deficiencies in the June 30, 1992 survey were not documented as
corrected until December 18, 1992 (approximately five months after
the facility administrator signed and dated the facility’s response on

July 17, 1992.) These deficiencies were tagged as F354, F320, F322
and F319.

3. Three deficiencies in the May 20, 1993 survey were not documented as
corrected until December 20, 1993 (seven months later. The facility
administrator did not include the date on the facility’s response.) These
deficiencies were tagged as F508, F509, and F510.

5 Because DIA’s records do not indicate when deficiency statements were mailed, this review will attempt
to rely on the date the facility signed its response to establish the begin date for the denial of payment
remedy.
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4. Four deficiencies in the May 6, 1994 survey were not documented as
corrected until October 14, 1994 (approximately five months after the
facility administrator signed and dated the facility’s response on May

24, 1994.) These deficiencies were tagged as F299, F320, F309 and
F502.

5. One deficiency in the June 20, 1994 survey was not documented as
corrected until November 30, 1994 (approximately four and a half
months after the facility’s administrator signed and dated the facility’s
response on July 14, 1994.) This deficiency was tagged as F367.

Review of information from DIA indicates it did not initiate the denial of payment remedy

in connection with the facility’s failure to correct these deficiencies within the required
period.

ALLEGATION #2— INSTANCES #14 and #15
Code section 135C.40 states in relevant part:

... Failure to correct a violation within the time specified, unless the
licensee shows that the failure was due to circumstances beyond the
licensee’s control, shall subject the facility to a further penalty of fifty

dollars for each day that the violation continues after the time specified for
correction. [emphasis added] -

Fining and Citation Report #969 (F & C 969) dated October 5, 1992, included two Class
II citations in connection with two deficiencies found in the September 17, 1992 survey.
Both citations included a $300 fine with the correction date listed as “upon receipt.”

F&C 969 referenced the deficiencies as follows:

1. The first citation referenced a violation of state rule 481 IAC
58.19(2)(b), “decubitus care.” The findings listed in F&C 969 appear

identical to the survey findings under F3 19, referencing federal rule 42
CFR 483.25(c)(1).

2. The second citation referenced a violation of state rule 481 IAC
58.19(1)(G)(3), “care for incontinent residents.” The findings listed in
C 969 appear identical to the survey findings under F322,
referencing federal rule 42 CFR 483.25(d)(2).

The following survey, November 9, 1992, included the following deficiencies:

1. One under F319, referencing 42 CFR 483.25 (©)(1) — both matching

back to the first citation in F&C 969 which listed the correction date
as “upon receipt.”

2. One under F322, referencing 42 CFR 483.25 (d)(2) — both matching
back to the second citation in F&C 969 which listed the correction
date as “‘upon receipt.”
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The fining and citation log for F&C 969 states both deficiencies were “in compliance” on
the revisit of November 9,1992. However, the PCRR dated November 2-9, 1992, does _
not list either deficiency ashaving been found to have been corrected.

When asked why it did not take enforcement action in these instances, DIA issued a
written response stating:

A determination was held, but we have no way of knowing why the fining
and citation log stated the citations were met at the revisit.

ALLEGATION #2— INSTANCES #16 and #17

The August 19, 1994 survey included a deficiency under F367, referencing federal rule 42
CFR 483.225(d)(2), “Food that is palatable, attractive, and at the proper temperature.”

The identical deficiency had been cited on the July 2, 1993 and June 20, 1994
surveys.

The August 19, 1994 findings stated:

Based on surveyor’s observations at four meals, the facility failed to

provide food that was palatable, and maintained at the proper
temperatures....

Failure of the facility to maintain food at proper temperatures can lead to
food borne illness. Food that is not of proper temperatures makes the food

less palatable for the residents, which can lead to decreased consumption
and weight loss.

The facility’s response stated:

Preparation and execution of this plan of correction should not be
construed as an admission of the deficiencies cited - and on all following
pages....

Measures have been taken to ensure the hot foods are at the proper temp.
Service has been done on the steam table and insulated domes have been
purchased to ensure proper temps. Measures have been taken also to make
sure the milk temp. are below 40 degrees. The cooler has been checked
and milked is placed in ice water before serving. FSS to monitor.

DIA took no enforcement action as a result of this deficiency. A total of eight deficiencies
were included in the survey and DIA took two enforcement actions. First, DIA issued a
Class II citation with a $500 fine for a deficiency involving treatment of pressure sores.

Second, DIA issued a mandatory $50 per day fine for a repeat deficiency involving

notifying physicians of adverse changes in resident’s conditions and nursing care services,
treatments and procedures.
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The October 14, 1994 survey included the same deficiency. Findings stated in part:

... The facility failed to serve food at proper temperatures, hot foods at
140 degrees or above and cold foods at 45 degrees or below. Improper

temperatures affect palatability and promotes the growth of bacteria which
can lead to food borne illnesses.

The facility’s response stated:

Preparation and execution of this plan of correction should not be
construed as an admission of the deficiencies cited - and on all following
pages.... :

The facility has installed a new steam table to ensure food is served at
proper temperatures. Rearrangement of seating schedules, room tray
assignments, and reassignment of staff completed to ensure timely delivery
of trays and encouragement and assistance given as needed to all residents,
Monitored by Cook and charge nurse daily.

DIA took no enforcement action as a result of this deficiency or the three others included
in the October 14, 1994 survey.

ALLEGATION #2— INSTANCE #18

DIA issued a July 6, 1994 Notice of Conditional Nursing Facility License to Mahaska
Manor which stated in part:

The facility must substantially correct the attached violations by July 8,
1994. Failure to correct the attached violations may result in the
suspension or revocation of your license,

The documentation submitted by DIA did not indicate which particular violations the July
6 notice was referring to. Ina May 9, 1996 phone conversation with Mr. Burnham, Mr.
Bennett said notices of adverse licensure action generally are based upon:

e Those violations which resulted in a citation, if any were issued; or

e All violations referenced in the survey.

This indicates the July 6, 1994 notice was based, at least in part, upon the two deficiencies
included in “F&C 1069” — state rule 58.14(5) and state rule 58.20(2). The “fining and
citation log” provided by DIA indicates these two items were still deficient on the revisit

of August ;9, 1994 — and two 350 daily fines were issued pursuant to Code section
135C.40(1).

However, no further licensure action was taken, When asked why it did not take further
licensure action, DIA provided a written response stating:

... We do not know why two years after the fact the license was not
revoked.
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ALLEGATION #2— INSTANCES #19 through #21
Former rule 441 IAC 81.19(1)(b) [rescinded July 1, 1995] stated:

Grounds for appointing a temporary manager. A temporary manager shall
be requested by the department of inspections and appeals when any of the
following conditions exist: emergencies, immediate jeopardy, a pattern of
violations, chronically substandard care, initiation of decertification or
license revocation proceedings, and acts such as foreclosure or seizure of
the facility. [emphasis added]

DIA issued a November 23, 1992 letter to Mahaska Manor stating in part:

... As a result of our most recent Federal findings ... the Department is
recommending the Department of Human Services terminate your
Medicaid (Title-19) contract effective February 7, 1993....

When asked why it did not request appointment of a temporary manager, DIA provided a
written response stating:

Various options were discussed at the fining and citation determination.
Decertification [of the facility's Medicaid contract] and Conditional license
were initiated.

The termination action was rescinded based on DIA’s finding that the deficiencies

triggering the termination action had been corrected, according to a December 23, 1992
letter from DIA to the facility.

DIA issued a May 28, 1993 letter to Mahaska Manor stating in part:

... As a result of our most recent Federal findings ... the Department is
recommending that the Department of Human Services terminate your
Medicaid (Title-19) contract effective August 18, 1993....

Also on May 28, 1993, DIA issued a “Notice of Revocation of Nursing Facility License”
to Mahaska Manor, effective thirty days after receipt.

When asked why it did not request appointment of a temporary manager, DIA provided a
written response stating:

As we discussed during the June 6 [1996] meeting [with Mr. Burnham of
the Ombudsman'’s office], the Department’s philosophy on temporary
managers (receivership) is to work with the provider to adhere and
maintain correction as opposed to bringing an outside entity in to fix a
problem and then turn the facility back to the entity that allowed the
problem to develop without assurance they could maintain correction.

Both the termination action and license revocation action were rescinded after DIA found
the deficiencies triggering the actions had been corrected on July 2, 1993.

DIA issued a December 19, 1994 letter to Mahaska Manor stating in part:
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.. As a result of our most recent Federal findings ... the Department is
recommending that the Department of Human Services terminate your
Medicaid (Title-19) contract effective February 28, 1995....

Also on December 19, 1994, DIA issued a “Notice of Revocation of Nursing Facility
License” to Mahaska Manor, effective thirty days after receipt.

When asked why it did not request the appointment of a temporary manager pursuant to
441 TAC 81.19(1)(b), DIA provided a wrtten response referencing the above-mentioned
response concerning the same issue following the May 28, 1993 “Notice of Revocation of
Nursing Facility License.”

Both the termination action and the license revocation action were rescinded after DIA
found the deficiencies triggering the actions had been corrected on January 12, 1995.
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Appendix J

(Proposed) State Fining Gri
10 (11) (12)
Immediate Required: Class 1if | Required: Class I Required: Class I
jeopardy any points; Class II
if zero points
Optional: Class I
NN —® C)
Actual harm that | Required: Class I if | Required: Class Il | Required: Class IT
isn’t immediate | any points; Class IIT | Optional: Class I Optional: Class I
jeopardy if zero points :
Optional: Class I or
Class I
@ S - —©
No actual harm | Required: Class ILif | Required: Class I if | Required: Class IT if
with potential for | > 5 points; Class Il | > 4 points; ClassIII | >3 points; Class III
more than minimal | if 3-4 points if 3 points if 1-2 points
harm Optional: Class Il or | Optional: Class II or | Optional: Class IT or
Class IT Class IIT Class IT
@) 0) €)
Noactualharm |NO STATEFINE |NO STATEFINE | NO STATE FINE
with potential for
minimal harm
Isolated Pattern Widespread

(Note: Class I, II and III refer to the violations classified in Iowa Code section 1 35C.36)



Appendix K

This appendix shows how the proposed table (see Appendix J) would be applied to the 41
instances presented in the first two allegations [except for the 14 that did not involve
application of the state fining and citation option — instances #17-19 under the first
allegation; and instances #9-15 and #18-21 under the second allegation.]. Factors are
coded as follows:

® Harm. No actual harm with potential for minimal harm = 1
No actual harm with potential for more than minimal harm = 2
Actual harm that isn’t immediate jeopardy = 3
Immediate jeopardy = 4

e Frequency. Isolated =1
Pattern =2
Widespread =3

° History. Cited on last general survey or any survey in last 12 months = 1
Cited on the two prior surveys or the two prior general surveys = 2
Cited on the three prior surveys or the three prior general surveys = 3

o Length. Occurred for at least three months but not more than six months = 1
Occurred for six months or more = 2

* Grid location. Each of the 12 boxes will be given a number, starting with the
bottom row and counting left to right; then moving up through the rows and

counting left to right.
Instance Harm ( Frequency | Grid | History | Length Minimum
location action required
Elmwood #1 3 1 7 0 0 Class I
Elmwood #2 2 2 5 2 2 Class II
Elmwood #3 2 2 5 3 -0 Class ITI (treble
fine)
Elmwood #4 2 2 5 2 0 None
Elmwood #5 2 2 .5 3 0 Class ITT
Elmwood #6 2 2 5 3 0 Class III (treble
fine)
Elmwood #7 3 2 8 0 0 Class IT
Elmwood #8 3 2 8 1 0 Class IT (treble
fine)




Instance Harm |Frequency | Grid | History | Length Minimum
location action required
Elmwood #9 3 2 8 1 0 Class II (treble
fine)
Elmwood #10 3 2 8 2 0 Class II (treble
- fine)
Elmwood #11 3 2 8 0 0 Class IT
Elmwood #12 | 3 -2 8 0 1 Class I
Elmwood #13 3 1 7 0 0 Class IT
Elmwood #14 | 3 1 7 0 0 Class III
Elmwood #15 2 2 5 0 2 None
Elmwood #16 | 2 2 5 1 2 Class I
Elmwood #20 | 3 1 7 0 0 Class III
Mahaska #1 4 2 11 0 1 Class I
Mahaska #2 3 1 7 1 0 Class I
Mahaska #3 2 1 4 2 0 None
Mahaska #4 2 2 5 3 0 Class III
Mahaska #5 3 2 8 0 0 Class I
Mahaska #6 3 2 8 0 0 Class I
Mahaska #7 3 2 8 0 0 Class I
Mahaska #8 2 2 5 1 0 None
Mahaska #16 2 2 5 1 0 None
Mahaska #17 2 2 5 2 1 Class IT




Appendix L

This appendix shows how the proposed table (see Appendix J) would have been applied in
the 22 instances where DIA issued state-authorized citations against Mahaska Manor
during the period under review.

It is worth noting that the proposed table would have resulted in the identical enforcement
action in 15 of the 22 instances where DIA took action.

Regarding the other seven instances:

¢ In five instances, DIA took more severe action than would have been

required under the proposed table (though the table would given DIA
the discretion to take those more severe actions.)

e In the other two instances, the table would have required more severe
action be taken:

- DIA issued a Class II citation, $500 fine following the November 9,
1992 survey. The proposed table would have required a Class I
citation. (This action is examined in a later section of the report. See
page 48, “Allegation #3 — Instance #1.”)

= DIA issued a Class II citation, $900 treble fine following the May 20,
1993 survey. The proposed table would have required a Class I
citation. (This action is examined in a later section of the report. See
page 51, “Allegation #3 — Instance #2.”)

Action taken by | Harm | Frequency | Grid History | Length | Minimum
DIA location action
required by
proposed grid
9/17/92, F322 3 2 8 0 0 Class I
(Class I1, $300)
9/17/92, F319 3 2 8 0 0 Class I
(Class I1, $300)
11/9/92, F299 4 2 11 0 0 Class I
(Class IT, $500)
5/20/93, F299 4 1 10 1 0 Class I treble
(Class I, $900
treble)
5/20/93, F322 3 2 8 0 0 Class II treble
(Class I1, $1,200
treble)




Action taken by | Harm | Frequency | Grid | History | Length | Minimum
DIA location action
required by
proposed grid
5/20/93, F330 3 2 8 0 0 Class I
(Class I, $500)
5/20/93, F319 3 2 8 0 0 Class I
(Class I, $1,500
treble)
5/20/93, F490 2 2 5 0 0 ClassIII
(Class I ' optional
6/20/94, 4 2 11 0 0 Class1
F299/F164
(Class 1, $5,000)
8/19/94, F320 3 2 8 0 0 Class I
(Class II, $500)
11/30/94 F309 4 2 11 0 0 Class I treble
(Class L, $15,000
treble)
3/28/95 F309 3 2 8 1 0 Class II
(Class I1, $1,500
treble)
3/28/95 F320 3 2 8 0 0 Class I
(Class IT, $500)
3/28/95 F324 3 2 8 0 0 Class I
(Class I, $500) _
3/28/95 F312 3 2 8 0 0 Class T
(Class I, $500)
3/28/95 F322 3 2 8 1 0 Class I
(Class IT, $500)
3/28/95 F351 2 3 6 0 1 Class I
(Class II, $500) (Class I
optional)
3/28/95 F317 3 2 8 1 0 Class I
(Class IT, $500)
3/28/95 F329 2 2 5 0 0 None (Class I
(Class IT, $300) optional)




Action taken by Frequency | Grid | History | Length | Minimum
DIA location action
required by
proposed grid
3/28/95 F501 2 5 0 0 None (Class I
(Class II, $300) optional)
3/28/95 F366 2 5 0 0 None (Class
(Class IIT) IIT optional)
3/28/95 3 6 0 0 None (Class
F260/261 (Class IIT optional)
)




Appendix M
Critical deficiencies identified by Detroit Free-Press Newspaper (see page 64)

F150 F167 F221 F222
F223 F240 F241 F246
F248 F252 F253 F272
F279 F310 F314 F315
F316 F317 . F318 F319
F320 F321 F322 F323
F324 F325 F326 F327
F328 F329 F330 F331
F332 F333 F353 F360
F368 F371 F385 F405
F411 F425 F441 F454

F490 F514



Appendix N

Sample report card following general survey

FACILITY Mahaska Manor
CITY Oskaloosa
COUNTY Mahaska
INSPECTION TYPE General
DATE OF INSPECTION February 4, 1999
COMPLIANCE LEVEL 41/45 (91.1 percent)

ENFORCEMENT ACTIONS TAKEN

Pressure sores — Class II citation, $500 fine

Significant drug errors — Class ITI citation, $100 fine




Sample report card following revisit survey

FACILITY Mahaska Manor
CITY Oskaloosa
COUNTY Mahaska
INSPECTIONTYPE Revisit (general)
DATE OF INSPECTION May 10, 1999
COMPLIANCELEVEL | 13/17 corrected (76.5 percent)

ENFORCEMENT ACTIONS TAKEN

Pressure sores — failed to correct, $50 daily fine until

corrected

Multiple repeat violations — denial of Medicaid payment for
new admissions until corrected




Sample report card following complaint survey

FACILITY Mahaska Manor
CITY Oskaloosa
COUNTY Mahaska
INSPECTION TYPE Complaint
DATE OF INSPECTION May 30, 1999
COMPLIANCE LEVEL 4/7 complaints
unsubstantiated (57.1
percent)

ENFORCEMENT ACTIONS TAKEN

None
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TERRY E. BRANSTAD, GOVERNOR DEPARTMENT OF INSPECTIONS AND APPEALS

KIM D. SCHMETT. DIRECTOR
JOHN T. SCHAFFNER, DEPUTY DIRECTOR

November 14, 1997

pu—

William P. Angrick IT ek
Citizens' Aide/Ombudsman P
215 East 7th Street o —.
Des Moines, Iowa 50319-0231 ITIET I

Dear Mr. Angrick:

The lowa Department of Inspections and Appeals (DIA) and our Health Facilities Division
appreciate the efforts of the Citizens' Aide/Ombudsman's Office to thoroughly review our agency
oversight and regulation at Elmwood Care Centre, Onawa, and Mahaska Manor, Oskaloosa. Our
Department also thanks the Ombudsman's Office for allowing us to respond to the issues,
conclusions, and recommendations contained in the report.

Regarding the recommendations contained in the report, some have already been implemented
by the Health Facilities Division, many of them shortly after the period covered by the
Ombudsman's inquiry and prior to the issuance of this report. In general, our Department
supports a majority of the Ombudsman's recommendations. We also offer for the Ombudsman's
consideration a few suggestions to further increase the effectiveness of his recommendations.

Underlying our Department's concerns about the findings of the Ombudsman's report is its failure
to recognize the ongoing regulatory philosophy of our agency and our Health Facilities Division.
Our philosophy regarding regulatory enforcement is as follows:

Our first and foremost concern has been, is, and will continue to be the health, safety, and
well-being of residents in Iowa's long-term care facilities, whether they reside in
Elmwood Care Centre, Mahaska Manor, or any other facility in the State of Iowa under
the regulatory jurisdiction of our Department.

We will use whatever means necessary from the available enforcement actions to
bring facilities and providers into compliance.

Facilities and providers who fail to maintain compliance with the established standards of

resident care will face the appropriate penalties allowed by law, including license
revocation.

Our Department's commitment to the residents of Iowa nursing facilities is further exhibited by
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the fact that the DIA is the only state agency to actively encourage the full participation of care
review committees to serve aswatchdogs at nursing facilities. Care review committee chairs are
routinely informed of survey and investigation findings so that they can assist us in monitoring
the conditions at nursing facilities. Likewise, our Department was among the first state agencies
to join with the federal Health Care Financing Administration (HCFA) in its "Partners Project.”
The Partners Project's sole purpose is to better the living conditions and the quality of care for
nursing facility residents.

Because we believe there cannever be too many people watching out for the health, safety, and
well-being of our nursing facility residents, our Department would welcome further involvement
by personnel from the Citizens' Aide/Ombudsman's Office with a health care background to
conduct follow-up studies. Toproperly prepare itself for this role, the Ombudsman's Office may

need additional resources to retain and train personnel so that they become better versed in the
complexity of nursing facility regulations.

Before responding to the specific recommendations contained in the report, our Department
would like to make several general observations and comments regarding the Citizens' Aide
inquiry. First, our agency does not dispute the facts contained in the Ombudsman's report.
Indeed, the facts were garnered directly from our Department's files, reports, statements of

deficiency, fining and citationactions, etc. It is not our intent to debate the stated facts as
contained in the report.

Rather, our Department takes exception to some of the assumptions and conclusions reached by

the Ombudsman as a result ofhis interpretation of those facts. Our concerns arise from several
factors including:

Lack of personnel within the Ombudsman's Office who have adequate health care and/or

medical training to make assumptions regarding the quality of care being provided to the
residents at the two nursing facilities;

An apparent misunderstanding by the Ombudsman's Office of the inspection/survey
process in use at the time action was taken by our Department at the two facilities;

Allegations by the Ombudsman's Office that our Department's "unreasonable" actions

constituted a lack of caring for or about the quality of life enjoyed by the residents at the
two facilities;



William P. Angrick II
Page 3
November 14, 1997

Lack of historical perspective by the staff of the Ombudsman's Office to fully
comprehend the significance of federal regulations during the period covered by the
report; and

A lack of perspective necessary to adequately distinguish between the different

enforcement policies and practices espoused during the period of the report as compared
to the current management philosophies.

We find the frequent use of the term "unreasonable" throughout the body of the report to be of
great concern. To assume that our Department was "unreasonable” in its regulation of the two
nursing facilities is to assume that our Department failed in its mission to protect the quality of
life for Iowans. The regulation of health care providers, especially those providers of service to
Iowa's elderly and frail residents, is an emotionally-charged subject. It is nearly impossible to
present facts in such a way as to avoid emotional entanglements. However, our Department
must, as far as is practical, base all of its actions on objective judgements, using established
protocols which attempt to eliminate subjective and emotional values from the inspection,
certification, and enforcement actions.

It should be further noted that the inspection staff in our Department's Health Facilities Division
is composed of licensed or accredited health care professionals who base their opinions on
established professional standards and practices. Our Department questions whether an
.individual who has no health care training is qualified to make assumptions regarding the quality
of care being provided to nursing facility residents.

Likewise, it is imperative that the inspection and survey protocols in place during the time of the
report be analyzed to fully comprehend the enforcement actions taken at the facilities. The
federal Health Care Financing Administration (HCFA) is constantly updating, changing and
rewriting its polices and procedures regarding the inspection of federally-certified facilities.
Since 1990, HCFA has issued more than 450 clarifications to state surveying agencies. The two
facilities examined in this report were both federally-certified and, therefore, subject to the
federally-defined survey protocols. As the designated state survey agency, our Department was

contractually-bound to follow the HCFA-defined practices existing at the time the enforcement
actions were taken.

In the report, the Ombudsman requires nearly seven pages to describe the "length, complexity
and status” of the State Operations Manual (SOM). The writer notes the "DIA is obligated to
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follow the SOM . . . for regulating long-term care facilities certified by Medicaid." It is further
noted that the SOM is "an evolving document.” However, the Ombudsman admits the document
was not reconstructed to reflect the SOM version in use during the period reviewed.

Our Department believes the Ombudsman's failure to reconstruct the SOM as it existed between
1988 and 1996 is a serious oversight. As the report notes, the SOM embodies the enforcement
standards in place at any given time. It is the manual of operation, the standard of
reasonableness by which facilities are judged and, if necessary, sanctions are imposed. To use
the updated SOM as the measuring stick against which to judge our Department's actions taken
nearly a decade ago is totally unreasonable. The regulatory philosophy and structure of 1988
was entirely different than today's standards. If we are to be held accountable for our actions in
1988, we ask only that the judgements be made based on the prevailing standards of that time.
To do anything else is to artificially superimpose current remedies on historical deficiencies.

These comments aside, the question then becomes one of "would our Department have done
anything different then knowing what it now knows?" Hindsight, the saying goes, is 20-20.
Indeed, looking back upon the same situations, our Department may have handled some of the
enforcement procedures differently. However, we do not attempt to make excuses for the actions
that were taken at the cited facilities. Those actions were, at that time, believed to be the best
possible solutions available. To compare current enforcement standards with federal sanctions
available during the report period is to ignore the survey protocols in place at the time. Again, it
is crucial to the report to maintain the proper perspective on the issues; that is, to measure
violations using the applicable standards of the time period.

Also, it is presumptive for the report to assume the reasons for the actions taken at the two
facilities. Two key individuals involved in the regulation of nursing facilities during the reported
period, the Department Director and Health Facilities Division Administrator, have since retired
from our Department and, therefore, are unable to explain or defend their reasoning and actions.
We can only assume, based on our observations, that the motives expressed and methods used by

these individuals were fair, honest, and reflected genuine concern for the residents at the
facilities.

Again, the frequent use of the term "unreasonable” gives rise to a feeling that our Department
was uncaring about the level or quality of care being provided to the residents in the Elmwood
Care Centre and Mahaska Manor. To even suggest this not only does an injustice to our
Department but to our primary constituents, the residents of Iowa's nursing facilities. The
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principle focus of our Department has been, is, and will continue to be the safety and well-being
of the residents of Iowa's nursing facilities.

At the time the enforcement actions were taken at Elmwood Care Centre and Mahaska Manor,
our Department did not have the benefit of yet-to-be-adopted, more stringent federal regulations.
Working within the confines of the then-existing sanctions, our Department did what it believed
to be in the best interests of all affected persons. The general philosophy espoused byour
Department's management at the time of the reported incidents was to keep facilities open, to
work with them so that compliance could be maintained. Strong enforcement actions, such as
license revocation, termination, receivership, etc., were viewed as enforcement tools of last
resort. It was generally believed that closing a facility in all but the most dire situations would
serve little, if any purpose. Closures were (and continue to be) a traumatic experience for the
residents, their family members, even the facility's staff,

Likewise, placing a facility under receivership had little, if any, guarantee of success. For the
most part, a receivership could result in a temporary fixing of a problem rather than a permanent
solution. Once a facility's problems were corrected by the receiver, the facility's control was
returned to the original owner who may or may not maintain the situation. In February 1995, our
Department requested a clarification from the Iowa Department of Justice regarding the issue of
receivership, specifically as it applied to Mahaska Manor.

In the response, the then-Assistant Attorney General expressed caution when pursuing
receivership actions. The legal counsel stated: "Is. . . the appointment of a receiver . . .
appropriate. A receiver can be appointed to bring the facility into compliance or to close it and
move residents. At Mahaska Manor, I think that it was assumed that the problems would be
corrected and the facility would not have to close. Therefore, any receiver placed in the facility
would be to make necessary corrections . . . With Mahaska Manor, it should be noted that the
licensee was not operating the facility. The licensee had a contract with another entity to operate

the facility. It certainly was not clear that bringing in yet another entity would have resolved any
of the problems."

Lastly, as has been previously stated, mandatory federal enforcement procedures are not static;
that is, they are fluid and under a constant state of evolution. Since the two facilities in question
were federally-certified, the state's most severe remedy was to impose fines and begin license
revocation actions. However, as soon as a facility appeals a decision, the sanctions must be held

in abeyance until all appeal rights are exhausted. It should be noted that at the time of its closing,
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Mahaska Manor was under a license revocation action. Had the facility not closed, it may have
been faced with the federal sanctions enacted in July 1995 as part of HCFA's new long-term care
facility enforcement regulations. Indeed, our Department believes that it was the future threat of
these new enforcement actions which forced the licensee to close the facility's doors. The new
federal sanctions give the state surveying agencies more flexibility in dealing with troubled
facilities such as immediate termination from the federal health insurance programs, and
definitions for "substandard quality of care" and "poor performers."

As previously noted, the philosophy of our agency during the period of time covered by the
report as directed by the federal government was to work with troubled facilities to bring them
back into compliance as long as such actions did not jeopardize the quality or level of care being
provided to the residents. Our Department did attempt to bring troubled facilities into
compliance, using various enforcement actions up to and including license revocation. Without
offering any excuses for its action, our Department notes that in certification matters regarding
the Medicaid or Medicare programs, we had few enforcement options because of federal
mandates. The bottom line on certification was and continues to be: If a facility can meet and
maintain the minimum standards for participation in the Medicaid or Medicare program, it must
be recommended for admission or readmission into these programs. Again, these are federally-
mandated requirements over which our Department has no control.

The same, however, cannot be said of state licensure issues. In recent actions, our Department
has sought license revocation as the ultimate enforcement tool. Most recently, Oak Terrace, a
nursing facility located in Davenport, Iowa, surrendered its license to our Department following
a revocation action. Our Department has and will continue to seek state license revocation as the
ultimate enforcement tool to protect Iowa's nursing facility population. Several other facilities,
too, have faced license revocation actions apart from decertification from the Medicaid or
Medicare programs.

The Ombudsman'’s report criticizes our Department for the state fine levied in those instances
when a resident's death occurred. It must be stressed that the range of fines are statutorily
established. Also, fines are not levied based upon the death of a resident but, rather, based upon
the violation of these rules. Our Department realizes that no amount of fine can be levied which
is sufficient enough to compensate for the death of a resident. Nor, do we levy fines based on an
individual's death. Our Department's role in all aspects of the regulation of nursing facilities is to
determine whether rules were violated which may have contributed to or were evidenced by the
injury or death of a resident. We have changed our intemal policies during the past year so that
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all deficiencies referencing the death of a resident are more closely scrutinized.

When our Department encounters a deficiency at a facility, the deficiency is cited according to
established standards. The nine factor formula outlined in the report is used to determine the
severity of the deficiency and the class of violation. It is believed that the use of the formula by a
determination panel eliminates subjective motives. In fact, the proposed "report card” system

offered by the Ombudsman's Office to rate Iowa nursing facilities would appear to use a

modified and shortened version of our existing nine-factor formula. The Ombudsman's propdsed
enforcement table appears to use elements similar to ours to determine the severity of violations.

As part of its new enforcement standards enacted on July 1, 1995, HCFA instituted civil
monetary penalties (CMPs) ranging from $50-$3,000 per violation per day to a high of $3,050-
$10,000 per violation per day. When significant violations directly impacting the quality of care
residents receive are discovered at federally-certified nursing facilities, our Department assesses
both a federal CMP and a state fine. Iowa law, however, prohibits the imposition of both
sanctions for the same violation. Therefore, if the violation is corrected at the time of the revisit
to the facility, the federal CMP is dropped and the state fine imposed.

Finally, it is necessary to address the appeals process utilized by Iowa nursing facilities. Under
the state's Administrative Procedure Act, Chapter 17A, all nursing facilities accused of violations
have the right to contest the facts upon which our Department has taken its enforcement action.
Due process guarantees the facility the right to challenge our Department's determinations. Until
the appeal process has been exhausted, a facility retains its license and all fines are held in
abeyance. In March 1995, the Iowa Supreme Court upheld our Department's authority to levy

fines based upon our findings (Stacyville Community Nursing Home vs. Iowa Department of
Inspections and Appeals).

Throughout this report, the Ombudsman repeatedly advises the reader that it is not necessary to
understand the inspection process in order to appreciate the severity of the alleged violations.
Our Department disagrees with this comment and asks, rather, if it is unreasonable on the part of
the Ombudsman not to suggest that understanding the inspection process is necessary? Is it not
crucial to understand the system by which facilities are inspected, especially in an ever-evolving
system, to better judge the effectiveness of enforcement?

The inspection of nursing facilities is not static, just as the services provided by the facilities are
constantly evolving to meet the needs of the residents. As previously stated, this fluid



William P. Angrick II
Page 8
November 14, 1997

environment is witnessed by the ever-increasing number of clarifications issued by the federal
government in response to questions raised by state survey agencies. Without a true
understanding of the existing survey standards in place during the time of the report, the reader
cannot truly appreciate the complexity of the process. During the past decade as a result of
Congressional action there has been a significant shift in the federal law governing the regulation
of nursing homes. What began as a procedurally-driven process changed to an outcome-based
procedure, and has further evolved into the current resident-focused standards. Accompanying
the changes in federal law and rules were changes in the surveying protocols used by our agency
to inspect and regulate the quality of care being provided to nursing facility residents. As has
been evidenced, we believe the entire inspection structure has changed dramatically - and
continues to change - for the better. The current inspection process relies heavily on resident
interaction, including interviews with family members, care review committees, and facility
staff.

Before addressing the specific recommendations made by the Citizens' Aide/Ombudsman, allow
me to summarize our Department's position. While we acknowledge the facts contained in the
report, we do not accept the Ombudsman's final conclusion that our Department failed to
adequately or fully protect the residents in the two facilities. Our Department's actions during
the reported period were believed by those people who took those actions to be in the best
interest of the residents at that time and under those particular circumstances.

Having stated our Department's position on the content of the Ombudsman's report, let us now
turn to the recommendations contained in the document. In all, our Department accepts and
agrees with the recommendations made by the Ombudsman. We would, however, suggest some
possible alternatives to the recommendations contained in the report. Such alternatives, we
believe, would not only strengthen the state's enforcement actions, eliminate complicated and
confusing sanctions, but bring all federally-certified and state-licensed facilities into uniformity.

Response to Ombudsman’s Recommendations
1. Adopt and practice a proactive enforcement philosophy as policy.
Our Department believes, in principle, it has always followed a proactive enforcement
philosophy. All enforcement actions ultimately have been aimed at improving the quality of life

for the residents and clients of Towa health care facilities and providers. As part of the Division's
ongoing commitment to serve its customers, a new mission statement was written and distributed
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to all staff. The mission statement embodies our enforcement philosophy as well as outlines the
goals for the Division. It reads as follows: "To promote the right of the persons who receive
care and services from a licensed or certified health care provider to experience the highest
practical quality of life." This mission statement, initially developed by staff at a
Departmentwide retreat in September 1995, encompasses the enforcement philosophy of the
Division, and dovetails with our Department's mission statement: "To optimize the quality of life

in Jowa by maintaining integrity in programs and services administered by the Executive
Branch."

In addition to the mission statement, the Division's regulatory role is also guided by the
following principle - Our primary concern is the health and safety of care facility residents
(implemented in January 1997). To attain this goal:

° All licensure and certification survey activities are conducted objectively, and honestly,

in a fair and consistent manner.

° We believe basic health and safety is an outcome of compliance with the regulations we
enforce.

°

We believe the intent of providers/suppliers is to attain and maintain compliance with the
federal certification and/or state licensure requirements.,

When providers/suppliers cannot attain and maintain compliance we apply whatever
appropriate remedial action is necessary to attain compliance and assure the safety and
protection of residents.

2. Rescind 481 IAC 56.9 and adopt a new rule based on the table attached as Appendix J.

Our Division sees no reason not to adopt the proposed table but makes the following general
observations regarding its use. First, while the proposed table does simplify the determination
process now in use, the Nine Factor Formula, it does not entirely eliminate subjective opinions.
Two of the factors in the Ombudsman's table, Harm and Frequency, still appear to require
subjective observations. Secondly, when Appendix L is analyzed it appears that the action taken
by our Department at Mahaska Manor during the report period was either identical to or more -
severe than the Ombudsman's proposal. (Appendix L shows how the proposed table would have
been applied in the 22 instances where DIA issued state-authorized citations against Mahaska
Manor during the period under review.) In only two instances did the proposed table indicate a
more severe penalty.
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Rather than create an additional enforcement table, our Department suggests the following
alternative. We would seek the Ombudsman's support in securing legislation that would adopt
the federal scope and severity chart and accompanying sanctions as Iowa law. We believe most
facilities in the state are now familiar with the federal sanctions and feel that a single
enforcement tool is more beneficial for proactive enforcement. In addition, the federal sanctions
include higher per day monetary penaities when compared to the state's per incident fines. From
an administrative perspective, we believe the adoption of the federal sanctions would not only
bring facilities into compliance faster but ensure longer compliance. Finally, as most of the
facilities in Iowa and all Health Facilities personnel are familiar with the federal scope and
severity chart, there would be less opportunity for confusion or miscalculation of penalties.

3. Specify in the new rule that when DIA proposed a non-mandated fine pursuant to both
state and federal regulations, DIA will rescind whichever would be greater if the facility
corrects the deficiency within the specified time period.

Our Department agrees with the Ombudsman's recommendation and notes that this policy is
currently being enforced for all federally-certified facilities. At the time a fining and citation is
issued to a facility, it is informed that in addition to a state-imposed fine a federal civil monetary
penalty is being recommended. If the deficiency is corrected at the time of the revisit, the federal
CMP is rescinded and the state-imposed fine is owed (pending the appeal process). If, however,
the deficiency is not corrected at the time of the revisit, the larger federally-assessed CMP is
owed. We agree with the Ombudsman's explanation that this action does encourage facilities to
correct deficiencies within a shorter amount of time. It should also be noted that our Department
conducted fewer survey revists and complaint revisits during the just completed fiscal year (FY
97) than it did during the previous fiscal year (FY 96). The fewer number of revisits is due
directly to the speed with which facilities facing stiffer federal CMP corrected violations.

4. Amend 481 JAC 58 to remove the parenthetical notations indicating whether violations
are considered Class I, Class I, or Class IIL.

Our Department would support this recommendation by the Ombudsman's Office. The
parenthetical notifications have historically been included with the rules as a ‘forewarning' device
to facilities. However, having the class of violation indicated did not always predict the final
outcome of enforcement actions. Our Department would also note that if the federal sanctions
were adopted for state enforcement actions (as we proposed in number 3 above), the three classes
of Iowa violations would no longer exist. Again, adoption of the federal sanctions would provide
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for consistency in enforcement procedures and eliminate confusion as to which type of
deficiency or violation is attributed to which system.

S. Establish a program to reward, through public recognition, incentive payments, or both,
nursing facilities that provide the highest quality care to Medicaid residents.

Our Department has long struggled with various actions to reward facilities with the best
performance records. However, as a regulatory agency, we do not want to give the impression
that our Department is recommending or endorsing any particular facility. In general, all
facilities which receive deficiency-free surveys are the first to contact the local media. Public
recognition, therefore, may not be a major issue. Regarding a program using "incentive
payments,” we don't believe it is in the best interest of the taxpayers to financially reward
facilities for providing the quality of service expected of them. Again, let us point out that the
state's better managed and operated facilities are the first to let the public know of their quality
and level of service. The nursing home industry in Iowa, as in most states, is highly competitive
and most facilities will not miss an opportunity to alert the public to its status as a deficiency-free
operation.

6. Publicize deficiencies and enforcement actions.

Like number five above, our Department has considered several options regarding publicizing
deficiencies and enforcement actions. In fact, the DIA's public information office handles
several hundred media and public inquires each year regarding nursing facility deficiencies. The
release of such information is, we believe, in the public's best interest. However, we also believe

that the release of this information by our Department should come after the appeals process has
been exhausted.

Some publicity is currently generated by the Health Facilities Division's annual fining and
citation report. This report contains information about each state enforcement action taken
against a facility during the fiscal year. The report is made available to all media and can also be
requested by the general public. Throughout the report, the Ombudsman leaves the reader with -
the impression that our Department has been lax in it's enforcement actions, especially where
fines have been assessed for violations. Again, the report appears focus on past behaviors and
not fully consider current philosophies and actions. It must be noted that the dollar amount of
state and federal fines imposed against Iowa nursing facilities by our Department during Fiscal
Year 1997 nearly doubled when compared to the previous fiscal year. In all, our Department
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assessed more than $500,000 in fines as a result of violations found during annual inspections
and complaint investigations. (Se¢DIA attachment 1.)

7. Amend Code Section 135C.26 as follows:

As stated earlier in this response, our Department would welcome the Ombudsman's efforts to
secure passage of legislation changing the state's fining and citation program. We have for the
past several years attempted to have the state fines increased and/or the gap narrowed between a
Class I and Class II violation. We would point out again, however, that if the federal

enforcement sanctions were adopted for use by the state, the need to amend the fines would be
eliminated.

8. Amend Code Section 13SC.40(1) as follows:

This change to provide uniformity in the event the Legislature agrees to establish fines for Class
III violations would be welcomed by our Department. Currently, no fines are associated with a

Class ITI violation. As a matter of practice, however, all notices of fining and citation action are
sent to facilities via certified mail

9. Amend Code Section 135C.41 as follows:

As with the Ombudsman's recommendation above, our Department would fully agree that all

provisions pertaining to a Class Il violation be made uniform to the provisions governing Class I
and Class II violations.

10. Amend Code Section 135C.44 as follows:

As with the previous three recommendations, our Department supports the Ombudsman's efforts

to provide uniformity in the event the Legislature adopts the recommendanon to add a monetary
penalty to Class III violations.

A Health Facility Report Card

As with most of the Ombudsmar's recommendations, our Department believes the establishment
of a report card to help consumers understand long-term care facilities would be beneficial. As
noted in the report, there are a number of variations which could be included in the score process
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such as the number of "critical deficiencies” found during a survey or investigation. Rather than
immediately issue a new score/report card for facilities against which our Department takes
enforcement action, we feel it might be best to wait until all appeal rights have been used by the
facility. Our reasoning for this delay in the issuance of a updated report is the same as our
concern for publicizing deficiencies and enforcement actions: Until a facility has exercised all of
its appeals rights, a final decision cannot be made. Perhaps, the subject of a report card would
best be left to the Iowa Partners for Residerit Care. This body, composed of representatives from
all aspects of the long-term care industry in Iowa, might best address the factors to be included
and the precise scoring and publicity techniques.

In conclusion, our Department again thanks the Ombudsman's Office for allowing us to respond
to the issues raised in its report. We remain steadfast in our belief that our Department did not
fail in its mission and obligations to the residents of Mahaska Manor and Elmwood Care Centre.
While some individuals may always second-guess our Department's actions at these facilities, it
is inappropriate to assume our Department failed to protect the residents in question. Regardless
of the facts involved, the following questions will always remain: Could our Department have
done things differently? Probably so. Who among us hasn't questioned our past actions in light
of new information. Are the inspection and enforcement processes perfect? 1 don't believe so.
As outlined above, these processes are constantly undergoing changes. Some of these changes, I
am sure, will be generated by individuals such as yourself who perceive injustices in the current
system; some will be dictated by the needs of those best served by the affected facilities. Yet
other changes will come about as a result of new medical technology. The question then
becomes not "did we do everything we could have done in the past” but, rather, are we prepared
to make the changes needed to serve the state's elderly and frail residents of the future? To this
last question, I can unequivocally answer yes.

Sincerely,

LY

Kim D. Schmett
Director
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94 Percent of Iowa's Nursing Homes Meet or Exceed Health Care Standards

DES MOINES, Iowa - Ninety-four percent of the state's 982 licensed or certified health
care facilities were either deficiency-free or had only minor problems not requiring disciplinary _
action during the 1997 fiscal year, Iowa Department of Inspections and Appeals (DIA) Director

Kim D. Schmett said. According to the Department's FY '97 Fining and Citation Report, only
62 Iowa facilities faced disciplinary action.

~ "The vast majority of Iowa's long-term care facilities are operating within mbsﬁnﬁd
compliance with all applicable state and federal rules. That is, they are meeting if not exceeding
established standards of health care for their residents,” the Director added. The number of
deficiency-free nursing facilities, too, continues to increase with 14 percent of the facilities
currently surveyed passing all inspections without any problems.

The 62 facilities that received state or federal-imposed sanctions included 57 "nursing
homes" (nursing facilities and skilled nursing facilities), and several intermediate and residential
care facilities with specialized services for persons with mental illness or the mentally retarded.,
These 62 facilities were assessed more than $500,000 in state and federal fines as a result of



violations found during annual inspections and complaint investigations.

"More Iowa nursing facilities regulated by the DIA were subject to state and federal
enforcement actions during fiscal year 1997 than during .any other fiscal year since 1991,"
Schmett said. "Compared o fiscal year 1996, the number of state-cited facilities alone has
increased from 41, while the number of state citations issued to facilities also increased from 47
to 69." The Director said that the dollar value associated with the Department's fining and

citation actions has nearly doubled, up from $61,200 in Fiscal Year 1996 to last year's total of
$121,200.

During the 1997 fiscal year, a total of 172 rule violations relating to the fining actions
were discovered by DIA health facility surveyors during annual inspections or while conducting
complaint investigations. The most commonly cited problem found at facilities was the failure
to provide required nursing services for residents, the Director said. "This violation directly
impacts the quality of care being provided to residents in Jowa nursing facilities, and often
affects the level of assistance residents receive with daily living activities,"” he added.

The second most cited problem dealt with the duties of the health services supervisor in
intermediate care facilities. Under the Department's rules, every intermediate care facility is to
have a director of nursing who will supervise the implementation of the physician's orders, and
plan for and direct the nursing services to be provided to the facility's residents. Both violations
are quite serious as they can have a dramatic impact on the health, safety and well-being of the
resident, Schmett said, adding: "The failure on the part of a facility to adequately provide for
the care of its residents, as evidenced by either of these two violations, could individually or in
combination result in the issuance of the maximum state fine of up to $10,000."

Besides state-imposed penalties, all Iowa nursing facilities certified for participation in
either the Medicare or Medicaid programs are subject to federal enforcement actions, including
civil monetary penalties of up to $10,000 per day per violation. "During this past fiscal year, the
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Department's Health Facilities Division imposed federal fines of $455,850 against violating
facilities," the Director continued. "This represents a fourfold increase in the amount of federal
fines levied against Iowa nursing facilities during the previous fiscal year when the dollar
amount totalled approximately $103,000." ' |

As a part of the federal long-term care enforcement standards enacted in July 1995, the
Department may impose several sanctions against Medicare or Medicaid-certified facilities. In
addition to the civil monetary penalties, the Department can recommend denial of payment for
new resident admissions or tht a facility's Medicare or Medicaid contract bé terminatsd. *When
the new federal enforcement standards were enacted, we blended the e:nsung state enforoemeni
measures with the federal sancnonsx Now when certain federal sancuons are unposed ona
facility, the Department automatically issues a 'conditional' state license,” Schmett added. "
issuance of a conditional license is one way to put the pubhconnonoethatthefacxhtylsnot

meeting minimum state licensing standards, and ultimately fa.lhng to meet the needs of its
residents.”

The Director said the "blended state-federal sanctions" are motivating facilities to come
into compliance quicker. "The new federal standards, too, give facilities an opportunity to
correct cited violations prior to the imposition of increased penalties,” Schmett said. "In general,
we're seeing those facilities with problems coming back into compliance sooner and remaining

.in compliance longer due to the state and federal enforcement measures."



Summary of State-Federal Enforcement Actions

Fiscal Year 1997 versus Fiscal Year 1996

Fiscal Year 1997 Fiscal Year 1996
Number of Facilities/Number of Cited _ 982/62 988/41

Facilities :
State Fines Assessed $ 121,200 $61,200
Federal Fines Imposed $ 455,850 $ 102,785
Class I Violations Cited 27 1
Class II Violations Cited 93 69
Class I Violations Cited 51 17
Conditional Licenses Issued 38 13
Medicaid/Medicare Decertification 3 6

Actions

Denial of Payment Actions 23 14
License Revocations 1 1




Ombudsman’s comment to DIA Director’s r_eggg Iy '

The Oinbudsmaq is encouragéd hy Mr. iSchniett’s stated support fora rhajority of the:
Ombudsman’s recommendations and his suggestions for increasing their effectiveness.

And the Ombudsman agrees with Mr. Schmett’s point that the primary concern of the
state is the “health, safety and well-being of residents in Jowa’s long-term care facilities.”

However, the Ombudsman needs to respond to other points in Mr. Schmett’s response.
He wrote in part:

... At the time the enforcement actions were taken at Elmwood Care
Centre and Mahaska Manor, our Department did not have the benefit of
yet-to-be adopted, more stringent federal regulations. Working within the
confines of the then-existing regulations, our Department did what it
believed to be in the best interests of all affected persons.... [page 5]

Mr. Schmett’s comments seem to imply that federal regulations did not allow for any
enforcement action in the 41 actual instances analyzed in the report.

While this may be true to a certain extent, it only tells part of the story. There are two
enforcement systems for nursing homes. One is authorized by federal law and applies to

facilities in the federal Medicaid program. The other is authorized by Iowa law and
applies to all facilities in the state.

DIA enforces both systems at the same time — wearing both a federal “hat” and a state
“hat.” While similar, the two systems are independent. For example, nothing in the
federal system can stop DIA from taking enforcement action under the state system.

So when DIA finds a problem at a nursing home, it can take state-authorized enforcement
actions — even if federal policies do not allow for any federally-authorized action. Mr.
Schmett confirmed this in a meeting with representatives of the Ombudsman’s office.

The Ombudsman’s review considered that both federal and state enforcement options
were available to DIA during the period in question. However, Mr. Schmett’s written
response focuses almost exclusively on federal enforcement options and restrictions on
their use. While state enforcement options were also available, his response does not
explain why DIA did not take them — particularly fines, which start at $100.

When Mr. Schmett did reference state enforcement options, he portrayed them in an “all
or nothing” light:

... Strong enforcement actions, such as license revocation, termination,
receivership, etc., were viewed as enforcement tools of last resort. ...

But the report did not advocate these “strong enforcement actions” as a general practice.
Mr. Schmett’s response fails to mention state-authorized fines, the one tool which would

have allowed DIA to take lower-level enforcement action in each of the 41 instances
discussed in the report.

Finally, Mr. Schmett questions “whether an individual who has no health care training is

qualified to make assumptions regarding the quality of care being provided to nursing
facility residents.” '



But this review did not focus on medically-based assessments, nor did it make any
assumptions. Instead, the review relied on DIA’s own survey findings and considered
whether DIA’s enforcement actions — and lack thereof — were reasonable. These are
administrative actions for which a health care background is not necessary.

Significantly, while raising general concerns about the Ombudsman’s conclusions
concerning Allegations #1 and #2, Mr. Schmett’s response presents no specific concerns

regarding the Ombudsman’s analysis of any of the 41 actual instances which formed the
basis for those conclusions.
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